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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing has been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute, unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 19380 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 


Copies of monthly issues of the decisions are available through 
the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4336) 


In re BROX’S DAIRIES AND BROX’S DAIRIES, INC. AMA Docket No. 
34-2. Dismissed August 15, 1955. 


Dismissal of Petition with Prejudice 


Upon consent of parties, the petition is dismissed upon payment of a 
specified sum by petitioners to the market administrator. 


Messrs. James C. Gahan, Jr. and John A. Ronne, of Boston, Massachusetts, 
for petitioners. Messrs. Clarence H. Girard and Joseph A. Walsh for 
Agricultural Marketing Service. Messrs. Jack W. Bain and G. Osmond 
Hyde, Hearing Examiners. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed on April 20, 
1953, under Section 8c(15) (A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.). After oral hearing had commenced, the parties 
entered into a stipulation consenting to the dismissal of the peti- 
tion, with prejudice, upon payment of a specified sum of money 
by the petitioners to the market administrator for the order. Such 
sum has been paid. 


Accordingly, the petition is dismissed with prejudice. 


(No. 4337) 


In re FAIR LAWN DAIRIESs, INc. AMA Docket No. 27-115. Dis- 
missed August 2, 1955. 


Dismissal of Petition—Failure to Allege Facts to 
Support Assertions 


Petition is dismissed for lack of specificity and failure to set out with any 
degree of clarity the facts relied upon by the petitioner to allege that any 
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provision of the order, any rule or regulation, or any interpretation 
thereof is “not in accordance with law.” 


Mr. Morris Freidman, of Fair Lawn, New Jersey, for petitioner. Mr. Julius 
C. Krause for Agricultural Marketing Service. 


Dismissal by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seqg.), the respondent has filed an applica- 
tion to dismiss the petition. The respondent contends that the 
petition does not comply with the applicable rules of practice be- 
cause of lack of specificity in the petition. The petitioner has 
not filed an answer to the respondent’s application to dismiss the 
petition. 


We conclude that the petition fails to meet the requirements 
of section 900.52(b) of the rules of practice (7 CFR 900.52 (b) ) 


in that, among other reasons, it does not set out with any degree 
of clarity the facts relied upon by the petitioner to allege that 
any provision of the order, any rule or regulation, or any inter- 
pretation thereof is “not in accordance with law” and it does not 
indicate the specific relief desired. 


Accordingly, the petition is dismissed, but the petitioner may 
file an amended petition as of the date of the present petition, 
within 20 days following the service hereof upon it. 


DISMISSAL—CONSENT OF PARTY 


(No. 4338) 


In re EDWARD J. DOSTAL. AMA Docket No. 96-1. Dismissed Aug- 
gust 10, 1955. Mr. Emerson S. Searle, of Springfield, Massachu- 
setts, for petitioner. Mr. Joseph A. Walsh for Agricultural Mar- 
keting Service. Dismissed by Thomas J. Flavin, Judicial Officer. 
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Cite as 14 A.D. 643 


(No. 4339) 


In re GEORGE SIROTA AND SONS, GEORGE SIROTA, NORMAN L. SIR- 
OTA, BENJAMIN SIROTA, HARRY A. ASPINWALL, AND DYKE CUL- 
LUM. CEA Docket No. 54. Decided August 29, 1955. 


Suspension of Registration Held in Abeyance—Jurisdic- 
tion of Secretary—Separate Legal Entity 


Where an order was entered suspending the registration of a partnership 
and the registrations of the individual partners but, subsequent to the 
entry of the order, complainant filed a motion requesting that the order 
also apply to a new partnership composed of the same partners and 
formed after issuance of the referee’s report, and the effective date of 
the suspension was postponed pending consideration of the motion, held 
the issuance of a final order did not deprive the Secretary of jurisdiction 
over the proceeding because the order had not become effective by its 
terms when the motion was filed and when the sanction order was post- 
poned, and the defense that the new partnership is a separate legal 
entity is of no avail as the record shows that the two partnerships are 
comprised of the same partners and have the same office and a common 
payroll and the order cannot be defeated by the same partners setting 
up another partnership, and the suspension of registration should apply 
to both partnerships, such suspension to be held in abeyance and not 
become effective unless, after notice and hearing, respondents should be 
found to have violated the act or regulations thereunder within two years, 


. Benjamin M, Holstein for Commodity Exchange Authority. Mr. Ben I. 
Melnicof, of Washington, D. C., for respondents. Mr. John Curry, 


Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


On July 31, 1953, an order was entered in this proceeding sus- 
pending the registration of the respondent partnership George 
Sirota and Sons as a futures commission merchant and the regis- 
trations of the respondents Norman L. Sirota, Benjamin Sirota 
and Harry A. Aspinwall as floor brokers, and directing the denial 
of trading privileges to Dyke Cullum, all sanctions to run for a 
period of ten days. Subsequent to the entry of the order, the com- 
plainant filed a motion requesting that the Judicial Officer issue 
a supplemental order stating that the order of suspension of the 
registration of George Sirota and Sons which was to become ef- 
fective September 1, 1953, would also apply to Sirota and Com- 
pany, a new partnership formed and registered as a futures com- 
mission merchant after issuance of the referee’s report. It was 
alleged that this new partnership consisted of the same four in- 
dividuals who were partners of George Sirota and Sons. On 
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August 26, 1953, the Judicial Officer postponed the effective date 
of the suspension of George Sirota and Sons as a futures com- 
mission merchant pending action on this motion. The suspensions 
of the registrations of respondents Norman L. Sirota, Benjamin 
Sirota and Harry A. Aspinwall as floor brokers and the order 
denying trading privileges to Dyke Cullom became effective Sep- 
tember 1, 1953, and expired ten days later. 


The Sirota respondents filed a memorandum in opposition to the 
complainant’s motion and an order was entered on January 14, 
1954, referring the proceeding back to the Office of Hearing Ex- 
aminers for the purpose of putting into the record, by hearing or 
stipulation, or both, evidence ‘as to whether the sanction ordered 
against George Sirota and Sons should apply to Sirota and Com- 
pany.” The referee, John Curry, Office of Hearing Examiners, 
issued a notice reopening the hearing for this purpose, and the 
matter was duly heard in New York, New York, on February 8, 
1954. Benjamin M. Holstein appeared as attorney for the com- 
plainant. Ben I. Melnicoff, Attorney at Law, Washington, D. C., 
appeared for the Sirota respondents. At the hearing the complain- 
ant introduced exhibits consisting of applications for registration 
as futures commission merchants filed by George Sirota and Sons 
and Sirota and Company. These exhibits show the composition of 
the two firms. Benjamin Sirota testified on direct examination as 
to the reasons why and the circumstances under which Sirota and 
Company was organized. This witness testified on cross-examina- 
tion that Sirota and Company consisted of his father George 
Sirota, his brother Norman L. Sirota, his brother-in-law Laurence 
H. Taylor, and himself, and that these four individuals comprised 
the firm of George Sirota and Sons, the only difference being that 
George Sirota was a general partner in George Sirota and Sons 
and a limited partner in Sirota and Company. He also testified 
that both firms used the same office and that Sirota and Company 
paid the salaries of all persons connected with both firms. 


FINDINGS OF FACT 


1. At the time of the institution of this proceeding, respondent 
partnership George Sirota and Sons consisted of respondents 
George Sirota and his two sons, Norman L. Sirota and Benjamin 
Sirota. Effective January 1, 1952, Laurence H. Taylor, not a re- 
spondent herein, became a partner in respondent George Sirota 
and Sons. 
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2. The referee’s report in this proceeding was filed March 12, 
1952. The referee recommended in his report that an order be is- 
sued requiring the contract markets to refuse all trading privileges 
to the respondents for a period of ten days. On March 24, 1952, 
prior to the issuance of the Judicial Officer’s decision and order, a 
firm designated as Sirota and Company applied for registration 
and was registered as a futures commission merchant under the 
Commodity Exchange Act for the balance of the calendar year 
1952. Sirota and Company was shown to be a partnership com- 
posed of the aforesaid Norman L. Sirota, the aforesaid Benjamin 
Sirota, the aforesaid Laurence H. Taylor, and one Car] E. Preston, 
all general partners, and the aforesaid George Sirota, a limited 
partner. The firm was organized on April 1, 1952. The registration 
of Sirota and Company as a futures commission merchant was 
renewed for the calendar year of 1953, the composition of the 
firm remaining unchanged until June 10, 1953, when Sirota and 
Company notified the Commodity Exchange Authority that Carl 
E. Preston had severed his connection with the firm. The registra- 
tion of George Sirota and Sons was also renewed for 1953. Sub- 
sequently, Sirota and Company renewed its registration for the 
calendar year 1954, the application showing the firm to consist of 
the aforesaid Benjamin Sirota, the aforesaid Norman L. Sirota, 
the aforesaid Laurence H. Taylor, all general partners, and the 
aforesaid George Sirota, a limited partner. George Sirota and Sons 
also renewed its registration for 1954 showing the same indivi- 
duals as partners except that George Sirota is shown as a gen- 
eral partner. At the time of the entry of the decision and order on 
July 31, 1953, and at the time of the reopened hearing, the firm of 
Sirota and Company and the firm of George Sirota and Sons con- 
sisted of these four individuals as partners. 


3. Sirota and Company and respondent George Sirota and 
Sons occupy the same quarters, and the salaries of all persons 
connected with both firms are paid by Sirota and Company. 


CONCLUSIONS 


The respondents argue first that we have no jurisdiction to en- 
tertain and act upon the complainant’s motion for clarification 
of the order. The gist of this argument seems to be that the pro- 
ceeding was finished when the order of suspension was issued 
and that there is no authority under the applicable rules of prac- 
tice (17 CFR § 0.0 et seq.) or otherwise to entertain the motion 
for clarification. The motion was filed prior to the effective date 
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of the order suspending the registration of George Sirota and 
Sons and the suspension was postponed prior to its effective date 
pending action upon the motion. The motion alleged that the four 
partners in George Sirota and Sons were also the partners in 
Sirota and Company. Under these circumstances, we see no insur- 
mountable legal barrier in reopening the proceeding to ascertain 
whether the sanction should apply against Sirota and Company as 
well as George Sirota and Sons. We think it is immaterial that the 
particular method for calling attention to the situation about the 
partnerships was a motion for clarification. In fact, we think that 
if the information had come to the attention of the Judicial Officer 
official notice of the files of the Commodity Exchange Authority 
would have been enough to warrant reopening of the record with- 
out the filing of any motion for clarification. At any rate the 
issuance of a final order did not deprive us of jurisdiction over 
the proceeding because the order had not become effective by its 
terms when the motion was filed and when the sanction ordered 
was postponed pending examination of the questions raised. 


The respondents also maintain that the partnership George 
Sirota and Sons is a legal entity, that the proceeding treated it 
as such, that Sirota and Company is another legal entity separate 
from George Sirota and Sons, and that it would be unlawful to 
suspend the registration of the partnership Sirota and Company 
at least without making the legal entity Sirota and Company a 
respondent in the proceeding and giving it notice, opportunity 
for hearing, etc. 


Whether or not the partnerships George Sirota and Sons and 
Sirota and Company may be separate legal or juristic entities for 
some purposes, the facts are that the record shows that the two 
partnerships are comprised of the same four partners, have the 
same offices and have a common payroll. Sirota and Company 
was formed after the referee’s report was issued recommending 
sanctions against George Sirota and Sons. We believe that a sanc- 
tion against the partners in George Sirota and Sons, a futures 
commission merchant, for violations of the act cannot be defeated 
by the same partners setting up another partnership. True, the 
Commodity Exchange Authority believed that the registration of 
Sirota and Company had to be accepted since the only reason 
given in the act for refusing a registration is contained in section 
3a of the act and reads as follows: 


1The complaint named as respondents, in addition to George Sirota and Sons, the three 
Sirotas as individuals and a copy of the complaint was served upon each respondent. 
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“The Secretary of Agriculture is authorized— * * * (2) 
to refuse to register any person if such person has violated 
any of the provisions of this act or any of the rules or regula- 
tions promulgated by the Secretary of Agriculture hereunder 
for which the registration of such person has been suspended 
(and the period of such suspension shall not have expired) 
or has been revoked; and * * *.” 


Of course it would have been preferable to have had the facts 
as to the registration of Sirota and Company in the record prior 
to the issuance of the order suspending the registration of George 
Sirota and Sons. As we have stated above, however, we do not 
believe that we are precluded from considering those facts now 
under the circumstances of this case. As far as the grievance that 
Sirota and Company has not had notice, hearing, etc., is con- 
cerned, the grievance is illusory because Sirota and Company is 
composed of the same individuals as George Sirota and Sons and 
notice, hearing and argument were given as to whether the sanc- 
tion should apply to Sirota and Company. The presence of Laur- 
ence H. Taylor, brother-in-law of Benjamin Sirota, as a partner 
in George Sirota and Sons when he was not a partner at the time 
of the issuance of the complaint and as a partner in Sirota and 
Company does not strike us as making any material difference in 
our conclusions. Taylor joined George Sirota and Sons after the 
complaint was issued and there is no intent or attempt to reach 
Taylor personally and individually with a sanction. 

In summary, we conclude that the suspension of the registration 
of George Sirota and Sons should apply also to the registration of 
Sirota and Company. A review of the entire proceeding, however, 
including the fact that Benjamin Sirota and Norman L. Sirota’s 
registrations as floor brokers were suspended, leads us to con- 
clude that it is unnecessary in the public interest to make the 
ordered suspension effective at this time. Accordingly, the sus- 
pension ordered should be held in abeyance for a period of two 
years. 


ORDER 


The order of July 31, 1953, suspending the registration of 
George Sirota and Sons as a futures commission merchant for a 
period of ten days is applicable to Sirota and Company and to 
respondents George Sirota, Norman L. Sirota, and Benjamin Sir- 
ota, collectively or individually, when operating as futures com- 
mission merchants under the name of George Sirota and Sons, 
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Sirota and Company, or any other name; provided, however, that 
such order shall not become effective except by supplemental order 
in this proceeding entered if the Sirota respondents should be 
found after notice and hearing to have violated the act or regu- 
lations thereunder within two years from the date of this order. 

A copy of this order shall be served by registered mail upon 
respondents George Sirota and Sons, George Sirota, Norman L. 
Sirota, and Benjamin Sirota, and upon Sirota and Company, and 
upon each contract market under the act. 


(No. 4340) 


In re JOSEPH KLEIN AND COMPANY, JOSEPH KLEIN AND RUBIN 
LAZARUS. CEA Docket No. 70. Decided August 30, 1955. 


Suspension of Registration—Denial of Trading Privileges 
—Stipulation by Respondents—Jurisdiction of Secretary 
—Consent Order 


Upon respondent’s admission of jurisdictional facts, waiver of ora] hearing, 
consent to entry of the order herein, and stipulation, the registration of 
respondent Joseph Klein, as a floor broker, is suspended for a period of 
20 days, and the trading privileges of all contract markets are denied to 
Joseph Klein and Company for a period of 20 days, and the trading 
privileges of all contract markets are denied to Rubin Lazarus for a 
period of 60 days. 


. Benjamin J. Holstein for Commodity Exchange Authority. Joseph Klein 
and Company, Mr. Joseph Klein, and Mr. Rubin Lazarus, of New York, 
New York, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1) instituted by a complaint and 
notice of hearing issued under Section 6(b) of the Commodity 
Exchange Act (7 U.S.C. 9) by the Assistant Secretary of Agri- 
culture on August 19, 1955. 

The complaint charges that the Klein respondents offered to 
enter into, entered into, and confirmed the execution of transac- 
tions in cotton futures which were used to cause prices to be re- 
ported and recorded which were not true and bona fide prices, in 
wilful violation of Section 4c of the Commodity Exchange Act (7 
U.S.C. 6c) ; that respondent Rubin Lazarus also offered to enter 
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into and entered into such transactions; and that all three re- 
spondents attempted to manipulate and did manipulate the market 
price of cotton and cotton futures, in violation of Section 6(b) of 
the Commodity Exchange Act (7 U.S.C. 9). 


These charges are based upon allegations that respondent 
Rubin Lazarus ordered the Klein respondents to execute transac- 
tions in cotton futures on the New York Cotton Exchange, the 
purpose of which was to establish a predetermined numeral as 
the final digit of the low price of the opening or closing range 
of a previously designated future; and that, on specified dates, 
respondent Joseph Klein bought or sold cotton futures on the 
New York Cotton Exchange pursuant to such instructions at 
prices which included the specified numerals, confirmed the exe- 
cution of these trades to respondent Lazarus, and caused the 
transactions to be entered in the account of respondent Lazarus 
on the books of Joseph Klein and Company. The complaint also 
alleges that the Klein respondents accepted these orders and 
instructions and executed these transactions with knowledge of 
the fact that their purpose was to establish a predetermined price 
on the New York Cotton Exchange. 


No hearing has been held. On August 25, 1955, prior to the 
date set for filing the answer, respondents Joseph Klein and 
Joseph Klein and Company, acting jointly, and respondent Rubin 
Lazarus, acting separately in his own behalf, submitted stipula- 
tions under section 0.4(b) of the rules of practice under the act 
(17 CFR 0.4(b)), admitting the facts contained herein under 
“Findings of Fact” and consenting to the entry of the order here- 
inafter set forth. 


FINDINGS OF FACT 


1. Respondent Joseph Klein and Company is a partnership 
with offices located at No. 15 William Street, New York, New 
York. The said partnership is now and was at all times material 
herein a registered futures commission merchant under the Com- 
modity Exchange Act. Respondent Joseph Klein, an individual 
located at the same address, is now and was at all such times the 
principal partner and the manager of respondent Joseph Klein 
and Company, and a registered floor broker under the Commodity 
Exchange Act. 


2. Respondent Rubin Lazarus is an individual engaged in the 
textile business at 396 Broadway, New York, New York. 
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3. At all times material herein, the New York Cotton Ex- 
change was a duly designated contract market under the Com- 
modity Exchange Act. 


4. During the period from December 20, 1954, to and includ- 
ing February 15, 1955, respondents Joseph Klein and Company 
and Joseph Klein accepted orders for transactions in cotton 
futures on the New York Cotton Exchange, executed and con- 
firmed the execution of such orders, and entered the resulting 
transactions on the books of respondent Joseph Klein and Com- 
pany. 

5. During the period from December 20, 1954, to and includ- 
ing February 15, 1955, respondent Rubin Lazarus caused the 
execution for his account of transactions in cotton futures on 
the New York Cotton Exchange. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b) ) provides as follows: 

(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the Sec- 
retary’s jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respon- 
dent, which shall have the same force and effect as an order 
made after oral hearings. 


The facts admitted by the respondents and set forth in the Find- 
ings of Fact are sufficient to subject them and each of them to 
the jurisdiction of the Secretary of Agriculture. 


The complainant has filed a recommendation which recites 
that it has carefully considered the stipulations and the terms 
of the order to which the respondents propose to consent, and 
which states that the prompt entry of such an order without fur- 
ther proceedings would provide adequate sanctions, constitute a 
satisfactory disposition of the case, serve the public interest, and 
effectuate the purposes of the Commodity Exchange Act. For 
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these reasons, the complainant recommends that the waivers be 
accepted and that the order to which the respondents have con- 
sented be issued. It is so concluded. 


ORDER 


Effective September 12, 1955, the registration of respondent 
Joseph Klein as a floor broker under the Commodity Exchange 
Act is suspended for a period of twenty (20) days. 

Effective September 12, 1955, all contract markets shall refuse 
all trading privileges to Joseph Klein and Company and Joseph 
Klein for a period of twenty (20) days. Such refusal shall apply 
to all trading done and positions held directly by the said Joseph 
Klein and Company and Joseph Klein, or either of them, and also 
to all trading done and positions held indirectly through persons 
or firms owned or controlled by them, or either of them, or other- 
wise, provided, that such refusal shall not be construed to pro- 
hibit the execution of bona fide orders received from customers 
by the said Joseph Klein and Company in its capacity as a regis- 
tered futures commission merchant, provided, further, that such 
orders shall not be executed by the said Joseph Klein. 

Effective September 12, 1955, all contract markets shall refuse 
all trading privileges to Rubin Lazarus for a period of sixty (60) 
days, such refusal to apply to all trading done and positions held 
by the said Rubin Lazarus directly, and also to all trading done 
and positions held indirectly through persons owned or controlled 
by him, or otherwise. 

A copy of this decision and order shall be served upon each of 
the parties by registered mail or in person and upon each con- 
tract market. 


(No. 4341) 


In re GEORGE LEVIN, INC. P&S Docket No. 2147. Decided August 
2, 1955. 


Suspension of License—Cease and Desist—Violations of 

Act—Assessing Commission Rates Different from Those 

Prescribed—Keeping False and Inaccurate Records— 
Destroying Records—Default 


Where it is alleged in the order of inquiry that respondent charged com- 
missions for selling live poultry at greater or less than its schedule of 
rates and charges, that it submitted false accounts of sale to shippers, 
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that it made false entries in the records and that it destroyed records 
without permission, and respondent failed to file an answer to the order 
of inquiry, held, respondent’s failure to answer constitutes an admission 
of the allegations and waiver of oral hearing, and respondent shall cease 
and desist from committing such violations as alleged, and its license is 
suspended for a period of 90 days. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed by the Director, Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture, on February 1, 1955. Respondent, a licensed live poultry 
commission merchant, is charged with assessing commission rates 
different from those prescribed, keeping false and inaccurate 
records and destroying records. A copy of the complaint was 
served by registered mail on respondent on February 7, 1955. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The exam- 
iner issued a report on May 11, 1955, recommending that a cease 
and desist order be issued and that the license of respondent be 
suspended for a period of 90 days. No exceptions were filed to 
the examiner’s report. 


FINDINGS OF FACT 


1. The New York City Live Poultry Terminal, Long Island 
City, New York, hereinafter referred to as the designated mar- 
ket, was designated by the Secretary of Agriculture in an order 
dated February 26, 1943, effective March 26, 1943, as a market 
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and place subject to the provisions of Title V of the act, and at 
all times mentioned herein was so designated. 


2. Respondent, George Levin, Inc., is a corporation licensed 
by the Secretary of Agriculture under the act to engage in busi- 
ness as a live poultry commission merchant in commerce at the 
designated market, and at all times mentioned herein was so 
licensed. 


3. On March 25, April 20, May 26, and June 2, 1954, and 
at various other times during the period March through June 
1954, in selling live poultry at the designated market on a com- 
mission basis, respondent refunded or remitted to the shippers 
thereof portions of the commission charges specified in its sched- 
ule of rates and charges posted and on file with the Secretary of 
Agriculture, by remitting as sales proceeds an amount in excess 
of the sales prices received for the poultry. Respondent submitted 
false accounts of sale in accounting to such shippers of the poul- 
try, and entered copies of the false accounts in its records. 


4. On March 2, April 6, May 10, 11, and 12, 1954, and at 
various other times during the period March through May 1954 
in selling live poultry on a commission basis at the designated 


market, respondent charged the shippers more than its commis- 
sion rates posted and on file with the Secretary of Agriculture, 
by remitting proceeds on the basis of prices less than those 
received for the poultry. Respondent submitted false accounts of 
sale in accounting to such shippers of poultry, and made copies 
of the false accounts part of its records. 


5. Respondent destroyed, without written consent, and failed 
to retain sales tickets covering the sales of live poultry on com- 
mission at the designated market mentioned in Findings of Fact 
3 and 4, which occurred on March 2 and 25, April 6, 10, and 20, 
May 11, 12, and 26, and June 2, 1954. 


6. During the period January through June 1954, respondent 
failed to keep accounts, records, and memoranda that fully and 
correctly disclosed its operations as a live poultry commission 
merchant at the designated market. 


CONCLUSIONS 


By charging commissions less and greater than those in its 
posted schedule, and falsely reporting to shippers, respondent 
wilfully violated section 306 of the act (7 U.S.C. 207) and wil- 
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fully engaged in unfair, unjustly discriminatory, and deceptive 
practices in violation of sections 202, 307, and 312 of the act (7 
U. S. C. 192, 208, and 213). By making false entries in its rec- 
ords, respondent wilfully violated sections 401 and 402 of the act 
(7 U.S.C. 221 and 222). These actions of respondent also violated 
sections 201.24 and 201.48 of the regulations issued pursuant to 
the act (9 CFR Part 201). By destroying and failing to retain 
sales tickets, as set forth in Finding of Fact 4, respondent wil- 
fully violated sections 401 and 402 of the act and section 201.50 
of the regulations issued thereunder. 

In view of the foregoing, respondent should be ordered to 
cease and desist from the practices and devices described above 
in the Findings of Fact, and its license should be suspended for 
a period of 90 days, as recommended by the complainant. 


ORDER 


Respondent shall cease and desist from (1) charging commis- 
sions for selling live poultry at the designated market which are 
greater or less than the charges specified in its schedule of rates 
and charges posted and filed, (2) submitting false accounts of 
sales to shippers, (3) making false entries in its records, and 


(4) destroying any of its records without the permission re- 
quired by the regulations. 

Respondent’s license is suspended beginning on the effective 
date of this order for a period of 90 days. 

This order shall become effective on the 10th day after service 
thereof, and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4342) 


In re C. B. MCCALL, D/B/A SOUTH TEXAS LIVESTOCK ORDER Buy- 
ING COMPANY. P&S Docket No. 2141. Decided August 2, 1955. 


Cease and Desist—Violations of Act—Billing Principals 

for Higher Prices Than Paid— Assessing Improper 

Charges—Failing to Keep Proper Books and Records— 
Consent Order 


Respondent, a market agency and dealer, is ordered to cease and desist from; 


(1) Billing his principals for livestock purchased on a commission 
basis for prices higher than the prices at which the livestock was 


purchased; 
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(2) Assessing improper charges in connection with purchases of 
livestock on a commission basis; and 


(3) Failing to keep adequate and correct records; and 
Respondent is further ordered to keep such accounts, records and 
memoranda as will fully and correctly disclose his transactions as a 
market agency and dealer. 
. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Walter C. Wolff of Wolff & Wolff, of San Antonia, Texas, for 
respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by an order of inquiry and notice of hearing filed by the Acting 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture on December 29, 1954. 
Respondent is registered with the Secretary as a market agency 
to buy cattle on a commission basis and as a dealer to buy and 
sell cattle for his own account at the Union Stock Yards, San 
Antonio, Texas, and is charged with wilfully violating the act and 
the regulations issued thereunder in that respondent assessed 
improper charges in connection with purchases of livestock on a 
commission basis, failed to keep adequate and correct records 
and billed his principals for livestock purchased on a commission 
basis at prices higher than the prices at which the livestock was 
purchased. A copy of the order of inquiry and notice of hearing, 
together with the rules of practice, was served by registered mail 
on respondent on February 1, 1955. 


On February 14, 1955, respondent filed an answer in which he 
admitted some of the allegations of the order of inquiry and notice 
of hearing, denied others and requested an oral hearing. Sub- 
sequently, respondent filed an amended answer in which he ad- 
mitted some of the violations previously denied, averred that the 
alleged violations of the act were not wilfull, waived the right 
to an oral hearing and consented, in effect, to the issuance of an 
appropriate order requiring respondent to cease and desist from 
the practices complained of in the order of inquiry and notice 
of hearing. The Livestock Division, by its attorney, has recom- 
mended that such an order be issued and that respondent also be 
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ordered to keep such accounts, records and memoranda as fully 
and correctly disclose all transactions in his business as a dealer 
and as a market agency at the stockyard. On May 4, 1955, John 
Curry, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, issued a report recommending 
that the order consented to by respondent and recommended by 
complainant be issued. No exceptions were filed to the examiner’s 
report. 


FINDINGS OF FACT 


1. The Union Stock Yards, San Antonio, Texas, hereinafter 
referred to as the “‘stockyard”, was at all times mentioned herein 
a posted “stockyard” subject to the provisions of the act. 


2 Respondent, C. B. McCall, is an individual doing business 
as South Texas Livestock Order Buying Company, whose address 
is Livestock Exchange Building, San Antonio, Texas. Respondent 
is registered with the Secretary of Agriculture under the act as a 
market agency to buy cattle on a commission basis and as a dealer 
to buy and sell cattle for his own account at the stockyard. 


3. Respondent, at the stockyard, in the transactions described 
below and at diverse other times during the months of February 
through May 1954, purchased livestock on an agency basis for the 
account of principals and, in the accounts of purchase issued to 
such principals, in addition to assessing buying commissions 
against such principals, billed them at prices higher than the prices 
at which the livestock was purchased. In many instances, such 
accounts of purchase failed to disclose the source of respondent’s 
livestock purchases. 


(a) On or about February 11, 1954, respondent purchased 65 
head of catttle at the stockyard and used 61 of said cattle to fill an 
order on a commission basis for the account of Charles S. Wieman, 
Brawley, California. Respondent issued an account of purchase to 
said Charles S. Wieman representing that 50 of said cattle had 
been purchased at a cost of $5,000 and that 11 of said cattle had 
been purchased at a cost of $1,012.00 or a total cost of said 61 
head of cattle of $6,012.00, whereas the entire 65 head had been 
purchased by respondent at a ccst of $5,987.20. In addition, re- 
spondent charged said Charles S. Wieman a buying commission 
of $61.00 for the purchase of the 61 head of cattle. The remain- 
ing 4 of said 65 head of cattle were sold by respondent for $268.07. 
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(b) On or about April 12, 1954, respondent purchased 63 
head of cattle at the stockyard and used said cattle to fill an order 
on a commission basis for the account of Bob C. Cooper, Omaha, 
Nebraska. Respondent issued an account of purchase to said Bob 
C. Cooper representing that the cattle had been purchased from 
“McAnelly” at a cost of $11,082.26, whereas the cattle had been 
purchased from John Clay & Company at a cost of $10,921.65. 
In addition, respondent charged said Bob C. Cooper a buying 
rommission of $160.60 for the purchase of said cattle. 


(c) On or about May 4, 1954, respondent purchased 69 steers 
at the stockyard and used said steers to fill an order on a com- 
mission basis for the account of Bob C. Cooper, Omaha, Nebraska. 
Respondent issued an account of purchase to said Bob C. Cooper 
representing that 19 of said steers had been purchased at a cost 
of $3,063.37 and that 6 of said steers had been purchased at a cost 
of $1,121.40, whereas the 19 steers had been purchased at a cost 
of $2,975.85 and the 6 steers had been purchased at a cost of 
$1,059.10. In addition, respondent charged said Bob C. Cooper 
a buying commission of $154.38 for the purchase of the 69 steers. 


4. Respondent, in connection with transactions described in 
Finding of Fact 3 hereof and divers other transactions occur- 


ring during the months of February through May 1954, failed to 
keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed the true nature of the transactions. 


5. During the period January 7, 1954 through May 26, 1954, 
respondent, in 41 separate transactions, at the stockyard and in 
connection with the purchase by him of livestock on a commission 
basis, (a) failed to assess the proper buying charge in accordance 
with respondent’s schedule of rates and charges on file with the 
Secretary of Agriculture and in effect at such time, or (b) assessed 
a so-called “clearing charge” against persons for whom respondent 
purchased livestock on a commission basis although such charge 
was not included in said schedule of rates and charges, or (c) 
failed to assess the proper buying charge and assessed a “clearing 
charge’, resulting in a total overcharge of $1,237.63. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, respondent has violated sections 307, 312(a) and 401 of 
the act (7 U.S.C. 208, 213(a) and 221),and section 201.44 of the 
regulations issued thereunder (9 CFR 201.44). 





658 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 658 


By reason of the facts set forth in Finding of Fact 5 hereof, 
respondent has violated sections 306(f), 307 and 312(a) of the 
act (7 U.S.C. 207 (f), 208, 2138). 

Inasmuch as respondent alleges that the violations involved 
herein were not wilfull and as complainant recommended, and 
respondent consented to, the issuance of an order requiring 
respondent to cease and desist from such violations and to keep 
adequate and correct books and records, such an order should 
be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
practices described above in the Findings of Fact. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his busi- 
ness as @ market agency and as a dealer at the stockyard. 


This order shall become effective on the 6th day after service 
thereof, and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4343) 


In re AUGUST SCHAEFFLER. P&S Docket No. 2189. Decided August 
2, 1955. 


Suspension of Registration—Insolvency—Unfair, Unjustly 

Discriminatory and Deceptive Practices—Cease and De- 

sist —Violations of Act—Failure to Pay for Livestock 

Purchased—Issuing Checks without Sufficient Funds on 
Deposit 


Where it is alleged that respondent issued checks in payment for livestock 
purchased without having sufficient funds on deposit to pay such checks, 
that he failed to pay for livestock purchased, and that he is insolvent, 
and where respondent did not file an answer, held, respondent’s failure 
to answer constitutes an admission of the allegations and, in effect, a 
waiver of oral hearing, and respondent shall cease and desist from such 
unfair, unjustly discriminatory and deceptive practices, thus admitted, 
and respondent’s registration is suspended for 90 days and thereafter 
until such time as he shall demonstrate that he is no longer insolvent. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing filed by the Acting 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture, on December 10, 1954. 
The respondent is registered with the Secretary as a dealer to 
buy livestock for his own account at the South Dakota Livestock 
Sales Company, Watertown, South Dakota, and is charged with 
issuing checks in payment for livestock purchased without hav- 
ing sufficient funds on deposit to pay such checks, with failing 
to pay for livestock purchased and with being insolvent. A copy 
of the order of inquiry and notice of hearing, together with the 
rules of practice, was served by registered mail on respondent on 
December 20, 1954. 

At the time of service of the order of inquiry and notice of 
hearing, respondent was notified in writing that an answer 
thereto should be filed within 20 days after such service and that, 
in accordance with section 202.9 of the rules of practice (9 CFR 
202.9), failure to file an answer would constitute an admission of 
the facts alleged in the order of inquiry and notice of hearing 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The exam- 
iner issued a report on May 5, 1955, recommending that a cease 
and desist order be issued and that the registration of the respon- 
dent be suspended for a period of 90 days and thereafter until 
respondent demonstrates that he is no longer insolvent. No 
exceptions were filed to the examiner’s report. 











































FINDINGS OF FACT 


1. The South Dakota Livestock Sales Company, Watertown, 
South Dakota, the Mobridge Commission Company, Mobridge, 
South Dakota, and the Herreid Livestock Commission Company, 
Herreid, South Dakota, were at all times mentioned herein posted 
stockyards subject to the provisions of the act. 







2. Respondent, August Schaeffler, is an individual whose 
address is Monticello, Minnesota. Respondent is registered with 
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the Secretary of Agriculture under the act as a dealer to buy 
livestock for his own account at the South Dakota Livestock Sales 
Company, Watertown, South Dakota, and was so registered at 
the times of the transactions here involved. 


3. On or about October 14, 1954, respondent, at the Mobridge 
Commission Company stockyard, purchased 20 head of mixed 
cattle through the Mobridge Commission Company market agency 
for $2,288.28, and in payment therefor issued a check for that 
amount drawn on the First National Bank of Elk River, Minne- 
sota. The check was returned by the bank marked “Insufficient 
Funds,” and the purchase price of the mixed cattle remains 
unpaid. 


4. On or about October 15, 1954, respondent, at the Herreid 
Livestock Commission Company stockyard, purchased 22 head of 
mixed cattle through the Herreid Livestock Commission Company 
market agency for $2,368.61, and in payment therefor issued a 
check for that amount drawn on the Stock Yards National Bank, 
South St. Paul, Minnesota. The check was returned unpaid by 
the bank, and the purchase price of the mixed cattle remains 
unpaid. 


5. Respondent is insolvent. 


CONCLUSIONS 


Issuing checks in payment for livestock purchased without hav- 
ing sufficient funds on deposit to cover such checks and failing 
to pay for livestock purchased are unfair, unjustly discrimina- 
tory, and deceptive practices and devices in wilfull violation of 
section 312 of the act (7 U.S.C. 213). In re Charles B. Dale, 11 
A.D. 844 (1952). Respondent should be ordered to cease and 
desist from such practices and devices. 


Respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204) and, by reason 
thereof, he has wilfully violated section 312 of the act. Respon- 
dent’s registration should be suspended for a period of 90 days 
and thereafter until respondent demonstrates that he is no longer 
insolvent, as recommended by complainant. In re Vernon Meeks 
d/b/a Wister Livestock Auction, 12 A.D. 338 (1953); In re 
Charles B. Dale, supra. 
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ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment of livestock purchased when he does not have sufficient 
funds on deposit to pay such checks, and (2) failing to pay for 
livestock which he purchases. 


Respondent’s registration is suspended beginning on the effec- 
tive date of this order for a period of 90 days and thereafter 
until such time as he shall demonstrate that he is no longer 
insolvent. At the request of respondent, when he makes such a 
showing a supplemental order will be issued in this proceeding 
terminating this suspension after the 90-day period. 

This order shall become effective on the 6th day after service 
thereof, and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4344) 


In re HOWARD WEBB. P&S Docket No. 2140. Decided August 2, 
1955. 


Suspension of Registration—Insolvency—Unfair, Unjustly 
Discriminatory and Deceptive Practices—Failure to Pay 
for Livestock Purchased—Default 


Where it is alleged in an order of inquiry that respondent failed to pay for 
livestock purchased and that respondent was operating as a dealer 
while insolvent, and respondent failed to file an answer thereto, held, 
such failure to answer constitutes an admission of the allegations 
and waiver of oral hearing, and respondent shall cease and desist from 
failing to pay for livestock purchased, and respondent’s registration is 
suspended for 90 days and thereafter until such time as he shall demon- 
strate that he is no longer insolvent. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultura] Marketing 
Service. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing filed by the Acting 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture, on December 13, 1954. 
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The respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account at several posted stock- 
yards, and is charged with failing to pay for livestock purchased 
and with being insolvent. A copy of the order of inquiry and 
notice of hearing, together with the rules of practice, was served 
by registered mail on respondent on December 20, 1954. 


At the time of service of the order of inquiry and notice of 
hearing, respondent was notified in writing that an answer 
thereto should be filed within 20 days after such service and 
that, in accordance with section 202.9 of the rules of practice (9 
CFR 202.9), failure to file an answer would constitute an admis- 
sion of the facts alleged in the order of inquiry and notice of 
hearing and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The exam- 
iner issued a report on May 9, 1955, recommending that a cease 
and desist order be issued and that the registration of the respon- 
dent be suspended for a period of 90 days and thereafter until 


respondent demonstrates that he is no longer insolvent. No excep- 
tions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. At all times mentioned herein the following stockyards 
were posted stockyards subject to the provisions of the act: 
Cynthiana Live Stock Sales Company Yards, Cynthiana, 
Kentucky 

Boyle County Stockyards, Danville, Kentucky 
Falmouth Stockyards, Falmouth, Kentucky 
Farmers Stockyards, Flemingsburg, Kentucky 
Garrard County Stockyards Company, Lancaster, Kentucky 
Blue Grass Stockyards, Lexington, Kentucky 
Clay-Gentry Stock Yards Co., Inc., Lexington, Kentucky 
Maysville Stockyards, Maysville, Kentucky 
O. K. Stockyards, Kaysville, Kentucky 
Farmers Stockyards Company, Inc., Mt. Sterling, Kentucky 
Paris Stock Yards, Paris, Kentucky 
Madison Sales Company Stockyards, Richmond, Kentucky 
Winchester Stock Yards, Winchester, Kentucky 
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2. Respondent, Howard Webb, is an individual whose address 
is Route No. 3, Mt. Sterling, Kentucky. Respondent is registered 
with the Secretary of Agriculture under the act as a dealer to 
buy and sell livestock for his own account at the stockyards 
named above, and was so registered at the times of the transac- 
tions here involved. 


8. On October 27, 1954 and November 13, 1954, at the 
Farmers Stockyards Company, Inc., Mt. Sterling, Kentucky, 
respondent purchased 18 and 65 mixed cattle, respectively, from 
the Farmers Stockyards Company, Inc., market agency for 
$4,599.84. A cash credit of $571.38 was applied by respondent as 
part payment, but the balance of the purchase price, or $4,028.46, 
remains unpaid. 


4. On November 4, 1954, at the Winchester Stock Yards, Win- 
chester, Kentucky, respondent purchased 46 mixed cattle and 4 
hogs for $2,643.42 from the Winchester Stock Yards market 
agency. A cash credit of $328.73 was applied by respondent as 
part payment, but respondent has failed to pay the balance of the 
purchase price, or $2,314.69. 


5. On November 5, 1954, at the Paris Stock Yards, Paris, 
Kentucky, respondent purchased 78 mixed cattle for $6,811.42 
from the Paris Stock Yards market agency. A cash credit of 
$846.62 was applied by respondent as part payment, but respon- 
dent has failed to pay the balance of the purchase price, or 
$5,964.80. 


CONCLUSIONS 


Failure to pay for livestock purchased constitutes an unfair, 
unjustly discriminatory and deceptive practice in wilfull violation 
of section 312 of the act (7 U.S.C. 213). In re Charles B. Dale, 
11 A.D. 844 (1952). Respondent should be ordered to cease and 
desist from such practice. 


Respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204) and, by reason 
thereof, he has wilfully violated section 312 of the act. Respon- 
dent’s registration should be suspended for a period of 90 days 
and thereafter until respondent demonstrates that he is no longer 
insolvent, as recommended by complainant. In re Vernon Meeks, 
d/b/a Wister Livestock Auction, 12 A.D. 3388 (1953); In re 
Charles B. Dale, supra. 
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ORDER 


Respondent shall cease and desist from failing to pay for live- 
stock which he purchases. 


Respondent’s registration is suspended beginning on the effec- 
tive date of this order for a period of 90 days and thereafter 
until such time as he shall demonstrate that he is no longer 
insolvent. At the request of respondent, when he makes such a 
showing, a supplemental order will be issued in this proceeding 
terminating this suspension after the 90-day period. 


This order shall become effective on the 6th day after service 
thereof and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4345) 


In re JACOB W. EBERLY. P&S Docket No. 2148. Decided August 
3, 1955. 


Cease and Desist—Violations of Act—Permitting Unreg- 

istered Dealer to Engage in Dealer Operations—Render- 

ing Services for Which Not Registered—Failing to Keep 
Proper Books and Records 


Where respondent permitted a person not registered and bonded, as required 
by the act and the regulations issued thereunder, to engage in dealer 
operations in respondent’s name and financed and cleared such opera- 
tions without being registered to furnish such services, and failed to 
keep the required books and records involving his transactions at the 
stockyard, held, respondent shall cease and desist from engaging in such 
practices and shall keep accounts, records and memoranda that will fully 
and correctly disclose all his transactions as a dealer. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Jacob W. Eberly, of Ephrata, Pennsylvania, respondent, pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted by 
a complaint filed on January 14, 1955, by the Director, Livestock 
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Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent is registered with the Secre- 
tary as a dealer to buy and sell livestock for his own account at 
the Union Stock Yards, Lancaster, Pennsylvania, and is charged 
with assisting another person to act as a dealer in livestock at 
posted stockyards without complying with the statutory require- 
ments therefor, with rendering services for which he was not 
registered, and with failing to keep adequate and correct records. 
A copy of the complaint, together with the rules of practice, was 
served by registered mail on respondent. 


Respondent filed an answer on February 7, 1955, in which he 
admitted the allegations in the complaint, waived oral hearing, 
and alleged that since the occurrence of the violations involved 
herein he has complied with the act and the regulations issued 
thereunder and has employed a public accountant in order to keep 
adequate and correct books and records. The Livestock Division, 
by its attorney, recommended that respondent be ordered to 
cease and desist from the practices complained of and that respon- 
dent also be ordered to keep such accounts, records and mem- 
oranda as fully and correctly disclose all trasactions involved in 
his business as a dealer at the stockyard. On May 11 1955, Jack 


W. Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, issued a report recommending 
that such an order be issued. No exceptions were filed to the 
examiner’s report. 


FINDINGS OF FACT 


1. The Union Stock Yards, Lancaster, Pennsylvania, and the 
Fort Worth Stockyards, Fort Worth, Texas, were at all times 
mentioned herein posted stockyards subject to the provisions of 
the act. 


2. Respondent, Jacob W. Eberly, is an individual whose ad- 
dress is R.F.D.4+1, Ephrata, Pennsylvania. Respondent is regis- 
tered with the Secretary of Agriculture under the act as a dealer 
to buy and sell livestock for his own account at the Union Stock 
Yards, Lancaster, Pennsylvania, and was so registered at all 
times mentioned herein. 


3. During the period March 22, 1954, through April 17, 1954, 
at the Union Stock Yards, Lancaster, Pennsylvania, respondent, 
on 11 separate days, knowingly permitted D. E. “Jack” Hallman, 
who was not registered with the Secretary or bonded as required 
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by the act and the regulations issued thereunder, to buy a total of 
166 head of cattle and to sell a total of 225 head of cattle for 
speculative purposes in respondent’s name, with the effect of con- 
cealing the dealer operations of Hallman and enabling him to 
evade the registration and bonding requirements of the act and 
the regulations issued thereunder. 


4. On March 31, 1954, respondent, at the Fort Worth Stock- 
yards, Fort Worth, Texas, knowingly permitted D. E. “Jack” Hall- 
man to buy 51 head of cattle for speculative purposes in respond- 
ent’s name, with the effect of concealing the dealer operations of 
Hallman and enabling him to evade the registration and bonding 
requirements of the act and the regulations issued thereunder. 


5. During the months of March and April, 1954, respondent, 
at the stockyards mentioned herein, financed and cleared the 
dealer operations of D. E. “Jack’’ Hallman described above in 
Findings of Fact 3 and 4 without being registered with the Sec- 
retary and bonded to furnish such services. 


6. During the period January through April, 1954, respondent 
failed to keep accounts, records, and memoranda that fully and 
correctly disclosed all transactions involved in his business as a 
dealer at the stockyards referred to herein. 


CONCLUSIONS 


In allowing an unregistered and unbonded person to trade in his 
name, respondent violated section 312(a) of the act (7 U.S.C. 
213(a)). In re Whiteman et al., 138 A.D. 23 (1954). By furnishing 
services for which he was not registered and bonded, he violated 
sections 303 and 312(a) of the act (7 U.S.C. 203 and 213(a)). 
Respondent’s failure to keep adequate records constitutes a viola- 
tion of section 401 of the act (7 U.S.C. 221). Respondent should 
be ordered to cease and desist from engaging in the practices set 
forth above in the Findings of Fact and to keep adequate and 
correct books and records, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) permitting an 
unregistered or unbonded person to trade in livestock at a posted 
stockyard in respondent’s name, and (2) rendering any stockyard 
services for which he is not registered and bonded. 
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Respondent shall keep such accounts, records, and memoranda 
as fully and accurately disclose all his transactions as a regis- 
tered dealer under the act. 

This order shall become effective on the sixth day after service 
thereof and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4346) 


In re CHRIST YECKER. P&S Docket No. 2145. Decided August 3, 
1955. 


Cease and Desist—Violations of Act—Permitting Unreg- 
istered Dealer to Engage in Dealer Operations 


Where respondent permitted a person who was not registered and bonded 
to buy and sell livestock for speculative purposes in respondent’s name, 
enabling said person to evade the registration and bonding requirements, 
held, respondent shall cease and desist from permitting an unregistered 
and unbonded person to trade in livestock at a posted stockyard in 
respondent’s name. 

Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Christ Yecker, of Lancaster, Pennsylvania, respondent, pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture, on 
January 18, 1955. Respondent is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at the 
Union Stock Yards, Lancaster, Pennsylvania, and is charged with 
assisting another person to act as a dealer in livestock at a posted 
stockyard without complying with the statutory requirements 
therefor. A copy of the complaint, together with the rules of 
practice, was served by registered mail on respondent on January 


22, 1955. 
Respondent filed an answer on February 7, 1955, in which he, 
in effect, admitted the allegations contained in the complaint and 
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averred that the alleged violations were inadvertent and that he 
discontinued the practice as soon as he was advised that it vio- 
lated the act. Respondent suggested that in view of this situation, 
the time and expense involved in a hearing should be dispensed 
with. The Livestock Division, by its attorney, recommended that 
an order be issued requiring the respondent to cease and desist 
from engaging in the practice complained of. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). The examiner issued a report on May 12, 1955, recom- 
mending that respondent be ordered to cease and desist from 
engaging in the practices set forth in the complaint. No excep- 
tions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. The Union Stock Yards, Lancaster, Pennsylvania, herein- 
after referred to as the “stockyard’’, was at all times mentioned 


herein a posted “stockyard” subject to the provisions of the act. 


2. Respondent, Christ Yecker, is an individual whose address 
is R. D. No. 3, Lancaster, Pennsylvania. Respondent is registered 
with the Secretary of Agriculture under the act as a dealer to 
buy and sell livestock for his own account at the stockyard, and 
was so registered at the time of the transactions involved herein. 


3. During the period January 2, 1953, through April 26, 1954, 
at the stockyard, respondent, in 152 separate transactions, know- 
ingly permitted Earl M. Stoudt, who was not registered with the 
Secretary or bonded as required by the act and the regulations 
issued thereunder, to buy and sell livestock for speculative pur- 
poses in respondent’s name, with the effect of concealing the 
dealer operations of Earl M. Stoudt and enabling him to evade 
the registration and bonding requirements of the act and the 
regulations issued thereunder. 


CONCLUSIONS 


In allowing an unregistered and unbonded person to trade in 
his name, respondent violated section 312(a) of the act (7 U.S.C. 
213(a)). In re Whiteman, et al., 138 A.D. 23 (1954). Respondent 
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should be ordered to cease and desist from such practices, as rec- 
ommended by complainant. 


ORDER 


Respondent shall cease and desist from permitting an unreg- 
istered or unbonded person to trade in livestock at a posted stock- 
yard in respondent’s name. 


This order shall become effective on the sixth day after service 
thereof, and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4347) 


In re MONTGOMERY LIVESTOCK COMMISSION Co., INC. P&S Docket 
No. 2142. Decided August 8, 1955. 


Cease and Desist—Violations of Act—Selling Livestock 
for Official of Respondent Corporation—Selling Con- 
signed Livestock to Official of Respondent Corporation— 
Financing Operations of Official of Respondent Corpora- 
tion by “Holding” Scale Tickets—Improperly Using 
Funds Received As Shippers Proceeds—False Records— 
Failing to Collect Payments Promptly—Failing to Keep 
Proper Books and Records—Consent Order 


Where respondent corporation, a market agency and dealer, sold livestock for 
one of its officers in competition with livestock consigned to it for sale 
on a commission basis so as to prejudice the interest of its consignors; 
sold livestock consigned to it on a commission basis to one of its officers; 
entered false names in its accounts in connection with said sales; financed 
purchases by its officer of consigned livestock by issuing checks against 
shippers proceeds account and “holding” scale tickets to delay bills to 
its officer, held, respondent shall cease and desist from engaging in such 
practices and shall deposit the gross proceeds received from the sale of 
livestock sold on a commission basis in a separate bank account desig- 
nated “custodial account for shippers’ proceeds” and only withdraw funds 
for proper purposes, and shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved in its 
business, 


. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Montgomery Livestock Commission Co., Inc., of Montgomery, Alabama, 
respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), initiated by an order of inquiry and notice of hearing filed 
on January 13, 1955, by the Director of the Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The order of inquiry alleges various violations by 
respondent of the act and the regulations promulgated thereunder 
which were in effect prior to September 1, 1954 (9 CFR 201 et 
seq.). 

On March 21, 1955, respondent filed an answer admitting cer- 
tain of the allegations contained in the order of inquiry, denying 
others, and submitting certain explanations. On May 2, 1955, 
respondent filed an amended answer admitting the allegations con- 
tained in the order of inquiry, waiving its right to an oral hearing 
and to the report of the examiner, and consenting to the issuance 
of an appropriate order, with findings of fact, requiring respond- 
ent (1) to cease and desist from the practices complained of in the 
said order of inquiry, (2) to establish and hereafter maintain a 
custodial account for shippers’ proceeds as specified by the act and 


the regulations thereunder, and (3) keep such accounts, records 
and memoranda as will fully and correctly disclose all transactions 
involved in its business. The Livestock Division recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Montgomery, Alabama, hereinafter 
referred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the act. 


2. Respondent, an Alabama corporation, is registered with 
the Secretary of Agriculture as a market agency to sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyard, during the period from Janu- 
ary 4, 1954, through July 30, 1954, sold a substantial quantity of 
livestock, as shown in the tabulation below, for R. H. Boutwell, 
Vice President and General Manager of respondent, which said 
Boutwell had purchased from various sources for speculative pur- 
poses, in competition with livestock consigned to respondent for 
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sale on a commission basis in such a manner as to prejudice the 
interests of other consignors: 


Month No. Cattle No. Hogs Gross Sales 
1954: 
January 534 2 $ 32,815.35 
February 209 13 14,318.61 
March 84 30 6,470.01 
April 624 136 45,315.74 
May 399 17 25,012.84 
June 825 48 21,994.26 
July 576 38 54,534.75 


Totals 2,751 284 $200,461.56 


4. Respondent, at the stockyard, during the period from Janu- 
ary 6, 1954, through July 30, 1954, sold a substantial quantity of 
livestock consigned to it for sale on a commission basis, as shown 
in the tabulation below, to R. H. Boutwell, Vice President and 
General Manager of respondent, who purchased for speculative 
purposes. 

Month No. Cattle No. Hogs Gross Sales 


1954: 
January 9 $ 367.60 


February 24 991.65 
March 84 1,557.88 
April 123 8,504.03 
May 104 3,743.08 
June 40 1,380.23 


July 14 582.98 


Totals 348 $ 17,127.45 


5. Respondent, in connection with most of the sales referred 
to in Finding of Fact 4, issued accounts of sale, and made copies 
thereof a part of its accounts, records, and memoranda, showing 
various false, fictitious, misleading, or otherwise incorrect names, 
initials, and numbers, such as “Jones”, “Joyce”, “Jackson’’, “Jones 
2”, “J. & F.”, “310”, “310#1”, and “310#2”, as the purchaser of 
the livestock instead of the name of R. H. Boutwell, Vice President 
and General Manager of respondent. 


6. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions referred to in the tabulation 
below and at divers other times during the period from August 
1953, through July 1954, financed purchases by R. H. Boutwell, 
Vice President and General Manager of respondent, of livestock 
consigned to respondent for sale on a commission basis by engag- 





672 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 669 


ing in and using the practice and device of issuing checks against 
respondent’s shippers’ proceeds account for the net proceeds due 
the consignors of the livestock, “holding” the scale tickets for such 
livestock so that bills to said Boutwell for the purchase price of 
the livestock would not in the regular course of business be issued 
and presented to said Boutwell for payment, and thereby not 
requiring said Boutwell to pay the purchase price of the livestock 
for substantial periods of time. 


Date of Purchase Scale Ticket Number Amount of Purchase 
1953: 
November 11 38906 $ 6.60 
November 11 38907 59.60 


1954: 

January 4 48562 8.00 
January 7 50987 138.60 
January 7 50905 63.00 
March 2 52572 49.45 
March 18 60692 71.40 
March 31 62093 44,00 
March 31 63015 75.00 
April 6 62552 129.00 
April 30 67148 27.00 
April 30 67146 30.00 


Total $701.65 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent violated 
sections 304, 307, 312(a), and 401 of the act (7 U.S.C. 205, 208, 
213(a), and 221) and sections 201.40, 201.41, 201.43, and 201.60 
of the regulations (9 CFR 201.40, 201.41, 201.48, 201.60). 

Inasmuch as respondent has consented and complainant has 
recommended that an order in the form described in the Pre- 
liminary Statement be issued, such an order will be issued. 


ORDER 


Respondent shall: 

1. Cease and desist from the violations set forth in the Find- 
ings of Fact including the failing to collect promptly from pur- 
chasers of consigned livestock when checks against respondent’s 
shippers’ proceeds account have been issued for the net proceeds 
due the consignors of such livestock and respondent has not 
promptly reimbursed said account with respondent’s own funds; 
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2. Deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account designated 
“Custodial Account for Shippers’ Proceeds,” or by a similar desig- 
nation, and not withdraw funds therefrom for any purposes ex- 
cept those for which shippers’ proceeds properly may be used, in 
accordance with section 201.42 of the regulations under the act 
(9 CFR, 1954 Supp., 201.42) ; and 


3. Keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in its business. 


This order shall become effective on the sixth day after its serv- 
ice upon respondent, and copies hereof shall be served upon the 
parties by registered mail or in person. 


(No. 4348) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION StTocK YArRDs. P&S Docket No. 457. Decided 
August 22, 1955. 


New Schedule of Rates and Charges 


Inasmuch as the parties are agreed, the new schedule of rates and charges 
for which petitions were made is authorized to and including August 31, 
1957, and, for good cause shown, this order will become effective on 
September 1, 1955. 


John L, Currin for Livestock Division, Agricultural Marketing Service. 
Mr. S. Lawrence Moss, of North Salt Lake City, Utah, for Producers 
Livestock Marketing Association and Western Livestock Order Buyers. 
Edna Keener, of North Salt Lake City, Utah, for Collins & Burbank. 
Mr. J. Rube Larsen, of North Salt Lake City, Utah, for Livestock Com- 
mission Company and Salt Lake Livestock Auction Company. Mr. Walter 
J. Lovell, of North Salt Lake City, Utah, for Walter H. Lovell & Son. 


ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.).An order was issued on 
August 18, 1953 (12 A.D. 948), authorizing assessment of the 
current schedule of rates and charges for handling livestock 
other than by auction to and including September 14, 1955. A 
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further order was issued on September 8, 1953 (12 A.D. 1034), 
authorizing assessment of the current schedule of rates and 
charges for handling livestock by auction to and including Sep- 
tember 14, 1955. 


On July 19, 1955, a petition was filed requesting authority to 
put into effect a proposed new schedule of rates and charges for 
handling livestock other than by auction. On July 25, 1955, a 
petition was filed requesting authority to put into effect a pro- 
posed new schedule of rates and charges for handling livestock 
by auction. 


Notice of the filing of the petitions and their contents was pub- 
lished in the Federal Register on August 2, 1955 (20 F.R. 5509), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested per- 
son notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the rates and charges petitioned 
for be authorized to and including August 31, 1957, unless 
changed by further order before that date, that the reporting 
requirement contained in the order of September 9, 1952 (11 A.D. 


762), be made a part of this order, and that this order be made 
effective on September 1, 1955. 


Inasmuch as the parties are agreed, the rates and charges for 
handling livestock other than by auction and for handling live- 
stock by auction which were published in the Federal Register 
on August 2, 1955, are authorized during the life of this order. 
The reporting requirement contained in the order of September 
9, 1952, is made a part of this order. 


It has been requested that this order become effective on Sep- 
tember 1, 1955. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Undue delay in making this order effective 
may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on September 1, 1955, and 
remain in effect to and including August 31, 1957, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4349) 


CALIFORNIA FRUIT EXCHANGE v. BARISH PRODUCE Co., INC. PACA 
Docket No. 6525. Decided August 2, 1955. 


Failure to Pay Balance of Purchase Price of Grapes— 
Default 


Where it is alleged in the complaint that complainant sold and delivered 
grapes to respondent but respondent did not pay the full purchase price, 
and respondent did not file an answer to the complaint, held, the com- 
plainant’s allegations are considered to have been admitted by respond- 
ent’s failure to answer which is also construed as a waiver of oral 
hearing, and such allegations, thus admitted, constitute a violation of 
the act, and complainant is awarded reparation in the amount of the 
unpaid balance. 


California Fruit Exchange, of Sacramento, California, complainant, pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


Formal complaint was filed March 4, 1955. Complainant seeks an 
award of reparation in the amount of the alleged balance of the 
purchase price of 950 lugs of Emperor grapes sold and delivered 
to respondent in November 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on May 24, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 23, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respon- 
dent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a cooperative 
association whose address is P. O. Box 2088, Sacramento, Cali- 
fornia. 
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2. Respondent, Barish Produce Co., Inc., is a corporation 
whose address is 1126-30 South Central Expressway, Dallas, 
Texas. At the time of the transaction involved herein respondent 
was licensed under the act. 


3. On November 26, 1954, in the course of interstate com- 
merce, complainant sold to respondent one truckload of approxi- 
mately 1,050 lugs of U. S. No. 1 Emperor table grapes “7-11” 
brand at $1.75 per lug, f.o.b. shipping point. 


4. One truckload of 950 lugs of grapes meeting the specifica- 
tions of the foregoing contract was shipped from Hillmaid, Cali- 
fornia, to respondent at Dallas, Texas. Upon arrival at destina- 
tion respondent accepted the grapes and made no complaint with 
reference thereto. 


5. The total purchase price of the 950 lugs of grapes is 
$1,662.50, of which only $200 has been paid, leaving due and 
owing by respondent to complainant the sum of $1,462.50. 


6. Formal complaint was filed on March 4, 1955, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the truckload of grapes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,462.50, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,462.50, with interest there- 
on at the rate of five percent per annum from December 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4350) 


O. D. HuFF. JR., v. THE KAW VALLEY PRODUCE COMPANY, INC. 
PACA Docket No. 6428. Decided August 2, 1955. 


Failure to Pay Purchase Price of Watermelons—Failure 
to Accept Offer for Protection—Consignment—Evidence 
—Dismissal of Counterclaim 


Where complainant sold and delivered watermelons to respondent and, due to 
condition of the produce upon arrival, negotiations were entered for pro- 
tection to respondent, but respondent failed to make any offers or sug- 
gestions as to allowance or protection, although requested, and about a 
month later respondent made an accounting on a consignment basis, 
held, inasmuch as the evidence indicates the conduct of the parties con- 
templated an agreement for protection rather than a consignment, 
respondent’s counterclaim for handling charges and commission is dis- 
missed; no agreement for protection was entered since respondent failed 
to comply with the terms of offer, and respondent’s failure to pay com- 
plainant is in violation of the act, and reparation is awarded complainant 
in the amount requested in the complaint. 

. O. D. Huff, Jr., of McIntosh, Florida, complainant, pro se. The Kaw 
Valley Produce Company, Inc., of Topeka, Kansas, respondent, pro se. 
Mr. J. C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed August 26, 1954. The formal com- 
plaint filed December 10, 1954, alleges that on or about June 14, 
1954, complainant sold to respondent a carload of watermelons; 
that watermelons meeting the specifications of the contract were 
shipped to respondent in car ACL 43790 and were accepted by 
respondent at destination; and that respondent has failed to pay 
the purchase price of $429.25 less an agreed allowance of $100.00. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon respon- 
dent on January 6, 1955. A copy of the report of investigation 
was served upon complainant on January 5, 1955. 


Respondent in its answer to the formal complaint filed January 
28, 1955, states that on arrival the watermelons were affected 
with Anthracnose and Stem End Rot; that this condition was 
reported to complainant’s agent, Graham-Cooksey & Company, 
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on June 18, 1954, with the request to handle with the shipper for 
full protection. 

Since the amount involved is under $500, the issues were sub- 
mitted under the shortened method of procedure provided for in 
the rules of practice. Complainant requested that his verified 
complaint and exhibits thereto be considered his opening state- 
ment. Respondent, in its answering statement, further alleges that 
Graham-Cooksey authorized Government inspection, agreed to 
protection on the car, and had authorized the handling of the 
shipment on a consignment basis. Respondent also entered a 
counterclaim requesting that it be allowed freight, handling 
charges, other costs, and a 25 percent commission for handling 
the shipment of watermelons. In his statement in reply, complain- 
ant denies the allegations of respondent. This completed the sub- 
mission of evidence. 


FINDINGS OF FACT 


1. Complainant, O. D. Huff, Jr., is an individual, whose ad- 
dress is P.O. Box 207, McIntosh, Florida. 


2. Respondent, The Kaw Valley Produce Company, Inc., is a 


corporation, whose address is 116-120 Kansas Avenue, Topeka, 
Kansas. At the time of the transaction involved herein, respon- 
dent was licensed under the act. 


3. On or about June 14, 1954, in the course of interstate com- 
merce, complainant sold to respondent a rolling car, ACL 43790, 
containing 1,717 Florida Peacock watermelons, Favorite brand, 
18 lb. average at 25 cents per melon, f.o.b. Florida shipping point, 
for a total purchase price of $429.25. The sale was negotiated by 
Mr. Jack Good of Graham-Cooksey Company, Kansas City, Mis- 
souri, brokers. 


4. On June 18, 1954, watermelons contained in the above car 
were delivered to respondent at Topeka, Kansas. A USDA in- 
spection made at 11:25 a.m., June 18, 1954, showed the load was 
affected with some Anthracnose and Stem End Rot. 


5. Respondent informed Jack Good of Graham-Cooksey Com- 
pany of the condition of the load and requested Good to negotiate 
with complainant for protection. Good transmitted this request 
to complainant. 


6. Complainant, through Jack Good of Graham-Cooksey, re- 
quested respondent to make an offer as to how much allowance or 
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protection was wanted on the load. Respondent failed to make 
any offers or suggestions to complainant regarding the amount of 
allowance or protection he would want. 


7. Some thirty days after the transaction complainant settled 
with and paid his growers on the basis of a $100 allowance on 
the load. 


8. On July 17, 1954,, complainant received from respondent 
an accounting of the disposition of the melons, which accounting 
treated the transaction as a shipment on consignment and stated 
the gross proceeds received amounted to $625.85. Complainant 
refused to accept this accounting and so informed respondent by 
wire dated July 18, 1954. 


9. The total purchase price for the watermelons is $429.25, 
no part of which has been paid. 


10. Formal complaint was filed on December 10, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


That the original contract herein was on an f.o.b. shipping 
point basis is not disputed by the parties. It appears to be re- 
spondent’s contention that this f.o.b. contract was mutually 
rescinded and a new agreement was made by the parties treat- 
ing the transaction as a shipment to respondent on consignment. 
Respondent has made an accounting to complainant on this basis. 
Complainant has refused to accept respondent’s accounting and 
denies that any agreement was made converting the f.o.b. trans- 
action to a consignment. 


In support of its allegations, respondent states that the water- 
melons in question were delivered to it on the morning of June 18, 
1954, and after unloading approximately 100 of the melons, Stem 
End Rot and Anthracnose were discovered in the remainder of 
the load. In its answer to the formal complaint, respondent alleges 
that 

“ . . (It) reported the findings and the condition of the 
watermelons to Mr. Jack Good (of Graham-Cooksey Com- 
pany) over long distance telephone, and at the same time, it 
was agreed upon with Mr. Good that we were to call for 
USDA official inspection of the watermelons to substantiate 
our report of the condition of the watermelons, and at the 
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same time, we requested Mr. Good to handle with the shipper 
for full protection. ...” 
The official inspection was made at 11:25 a.m., June 18, and 
indicated that the load contained Anthracnose and Stem End Rot. 
Respondent, as stated in his answer, 
“ . . immediately furnished this information to Mr. Jack 
Good and he said to go ahead and unload the car—that he 
was handling with the shipper in accordance with our first 
conversation on the morning of June 18.” 


The above statements of respondent do not indicate that a 
consignment was agreed to or even discussed by the parties. Nor 
do they indicate clearly whether or not respondent was rejecting 
the shipment and attempting to rescind the original contract. 
Rather his statement that “we requested Mr. Good to handle with 
the shipper for full protection” would indicate that he was nego- 
tiating with the shipper to see if he could get protection on the 
load. This appeared to be the understanding received by Mr. Good 
for in his letter of September 21, 1954, to the Department, which 
is contained in the report of investigation, he states that: 

“To the best of my memory upon arrival of car, Kaw Valley 
called (about June 18th) stating car had trouble in it and 
that he was securing Government inspection and for me to 
advise the shipper that he wanted protection on the car and 
I advised Mr. O. D. Huff, Jr., of this trouble.” 


This same understanding was transmitted to complainant also 
for in his informal complaint filed August 26, 1954, complainant 
states: 

“On June 19th Graham-Cooksey advised me that Kaw Valley 
was having some trouble with the melons account slight decay, 
and some Anthracnose spots on some melons, but that they 
were going to use the car and might need some help.” 


The above statements deal with negotiations for protection on 
the shipment and not with consignment. Under an agreement for 
protection respondent would be entitled to recover for part or all 
of the loss sustained on the transaction, whereas on a consignment, 
among other things, respondent would not only be free from any 
losses but would be entitled to a commission and costs for handling 
the shipment. We find nothing to show that the latter was con- 
templated by the parties. We conclude that respondent has failed 
to prove that the contract was rescinded and converted from an 
f.o.b. transaction to that of a consignment. In view of this con- 
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clusion, respondent’s counterclaim for handling charges, other 
costs, and a 25 percent commission for handling the shipment 
should be dismissed. 

It is evident from the record that complainant, after being 
informed of the condition of the melons, did indicate that he 
might be willing to modify the original contract and agree to an 
allowance or protection and in this regard he asked respondent to 
make an offer as to the amount of allowance or protection wanted. 
But respondent failed to make any definite offer or any overtures 
to which complainant could reply or which could form the basis 
of an agreement. In his letter to the Department (supra), Jack 
Good of Graham-Cooksey Company states: 

“I kept after Kaw Valley for Government inspection and an 
answer from him as to what he needed for help—lI did get an 
answer as to what Government inspection was some few days 
after the car arrived which I gave to Mr. O. D. Huff, Jr., 
over the phone but did not get any statement from Kaw 
Valley as to how much help he would need. 

“About July 13, 1954, Kaw Valley claimed to have mailed 
O. D. Huff, Jr., accounting on the car together with all papers 
—we still do not know what this accounting was or how much 
allowance he was asking for.” 

It is our conclusion that although complainant held himself open 
to a possible modification of the original contract in regard to an 
allowance or protection, respondent failed to avail himself of this 
opportunity and no modification of the existing contract was 
agreed to by the parties. 

The purchase price of the carload of watermelons is $429.25. 
Complainant in his formal complaint has requested as damages 
this amount less $100.00 or $329.25. We conclude that the failure 
of respondent to pay complainant this latter amount is a violation 
of section 2 of the act, and reparation should be awarded com- 
plainant in this amount plus interest. The facts and circumstances 
of the proceedings herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $329.25, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 

The counterclaim of respondent is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4351) 


NEWBERN GROVES v. W. D. WALKER. PACA Docket No. 6526. 
Decided August 2, 1955. 


Failure to Pay Purchase Price of Watermelons—Default 


Where complainant’s complaint alleged that he sold and delivered water- 
melons to respondent without payment is unanswered by respondent, 
held, respondent’s failure to file an answer constitutes a waiver of oral 
hearing and admission of the allegations, and respondent’s failure to 
make payment is in violation of the act, and complainant is awarded 
reparation in the amount of the overdue purchase price. 

Newbern Groves, of Tampa, Florida, complainant, pro se, Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed August 2, 1954, and formal complaint 
was filed April 19, 1955. Complainant seeks an award of repara- 
tion in the amount of $743.80, which is alleged to be the purchase 
price of two truckloads of watermelons sold and delivered to 
respondent in May and June 1954. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 21, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on May 25, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. D. Newbern, doing business 
as Newbern Groves, whose address is P. O. Box 9157, Tampa 4, 
Florida. 
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2. Respondent is an individual, William Dean Walker, doing 
business as W. D. Walker, whose address is North 4th Street, 
Marion, Illinois. At the time of the transactions involved herein 
respondent was licensed under the act. 


3. In the course of interstate commerce complainant sold to 
respondent by oral contracts two truckloads of watermelons on 
the dates and terms indicated: 


May 29, 1954—33,100 lbs. watermelons @ .01 —$331.00 
June 14, 1954—27,520 Ibs. Cannonball Congo watermelons @ .015—$412.80 


4. Complainant shipped two truckloads of watermelons meet- 
ing the specifications of the foregoing contracts from Tampa, 
Florida, to respondent at Marion, Illinois. Upon arrival at destina- 
tion respondent accepted the two truckloads of watermelons and 
made no complaint with reference thereto. 


5. The purchase price of the two truckloads of watermelons is 
$743.80, no part of which has been paid by respondent to com- 
plainant. 


6. Informal complaint was filed August 2, 1954, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 

Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8 (c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the two truckloads of watermelons is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $743.80 with interest and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $743.80, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4352) 


WASHINGTON PRODUCE COMPANY, INC. v. ALL-STATES PRODUCE 
CoMPANY, INc. PACA Docket No. 6534. Decided August 2, 1955. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Where complainant alleged that it sold and delivered six lots of produce to 
the respondent but that respondent made only part payment of the 
purchase price, and respondent failed to file an answer, held, respondent’s 
neglect to answer the complaint is deemed an admission of the allegations 
under the rules of practice, and respondent’s failure to make payment 
is in violation of the act, and reparation is awarded complainant in the 
amount of the unpaid balance. 

Washington Produce Company, Inc. of Washington, D. C., complainant, pro 
se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 11, 1955, and formal complaint 
was filed May 13, 1955. Complainant seeks an award of reparation 
in the amount of $233.75, which is alleged to be the unpaid pur- 
chase prices of six lots of produce sold to respondent between 
August 7, 1954, and February 21, 1955. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent’s attorney on June 8, 1955. A copy of the report of 
investigation was served upon complainant on May 26, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Washington Produce Company, Inc., is a 
corporation, whose address is 1328 5th Street, N. E., Washington, 
D. C. 
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2. Respondent, All-States Produce Company, Inc., is a corpora- 
tion, whose address is 1274 5th Street, N. E., Washington, D. C. 
License No. 137478 issued to respondent on January 3, 1952, ter- 
minated on January 3, 1955, due to respondent’s failure to pay 
the annual renewal fee. From January 3 through February 21, 
1955, respondent was not licensed under the act although subject 
to license. 


38. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following six lots of produce 
on the dates and at the prices indicated: 


Unit 

Date Commodity Quantity Price Gross 
Aug. 7, 1954 Idaho potatoes 5 bags $5.50 $ 27.50 
Aug. 10, 1954 Calif. potatoes 10 bags 5.50 55.00 
Aug. 20, 1954 Tomatoes 49 lugs 3.50 171.50 
Sept. 2, 1954 Lemons 64 boxes — 45.00 
Dec. 11, 1954 Potatoes 30-10 lb. bags 34 10.20 
Carrots 2 cello ctns. 1.25 2.50 

Tangerines, 150s 3 boxes 2.75 8.25 

Tangerines, 175s 2 boxes 2.75 5.50 

Feb, 21, 1955 Grapefruit, 64s 5 boxes 3.00 15.00 
Grapefruit, 56s 5 boxes 8.25 16.25 

Tomatoes 23 lugs 4.50 103.50 





$460.20 


4. Six lots of produce meeting the specifications of the fore- 
going contracts were delivered by complainant to respondent at 
Washington, D. C. Respondent accepted the produce in compliance 
with said contracts of sale, and made no complaint with respect 
thereto. 


5. The total purchase price of the six lots of produce is $460.20, 
of which respondent paid $226.45, leaving due and owing to com- 
plainant from respondent the sum of $233.75. 


6. The informal complaint was filed on April 11, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $233.75, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $233.75, with interest thereon at 
the rate of 5 percent per annum from March 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4353) 


THE “MURPH”? CUTTONE COMPANY v. ARLINGTON PRODUCE. PACA 
Docket No. 6524. Decided August 2, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where it is alleged that complainant sold and delivered tomatoes to respond- 
ent but respondent did not pay the purchase price, and respondent did 
not file an answer to the complaint, held, by failing to answer, the 
respondent is deemed to have admitted the allegations, and such failure 
to pay, thus admitted, is a violation of the act, and complainant is 
awarded reparation in the amount of the agreed purchase price. 


The “Murph” Cuttone Co., of Chicago, Illinois, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 1, 1954, and formal com- 
plaint was filed April 18, 1955. Complainant seeks an award of 
reparation in the amount of $144, which is alleged to be the 
purchase price of four lots of tomatoes sold and delivered to 
respondent in June and July 1954. 

A copy of the report of investigation made by the Department 
was served upon the complainant on May 20, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 21, 1955. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph J. Cuttone, doing 
business as The “Murph” Cuttone Company, whose address is 39 
South Water Market, Chicago 8, Illinois. 


2. Respondent is an individual, Anthony T. Scolaro, doing 
business as Arlington Produce, whose address is 13 West Davis, 
Arlington Heights, Illinois. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


38. In the course of interstate commerce complainant sold to 
respondent four lots of tomatoes on an f.o.b. basis, as follows: 


Unit 
Date Commodity Price Gross 
June 28, 1954 10 lugs of tomatoes $3.25 $ 32.50 
July 6, 1954 15 cartons tomatoes 1.85 27.75 
July 7, 1954 25 cartons tomatoes 1.75 43.75 
July 9, 1954 20 cartons tomatoes 2.00 40.00 





$144.00 


4. Four lots of tomatoes meeting the specifications of the fore- 
going contracts were delivered to respondent at complainant’s 
place of business and were accepted without complaint by respond- 
ent in compliance with said contracts of sale. In each instance the 
tomatoes were from lots which had previously been shipped from 
Texas and California in interstate commerce to Chicago, Illinois, 
in cars ART 30889 and PFE 60225. 


5. The total purchase price of the four lots of tomatoes is $144, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed September 1, 1954, which 
was within nine months after the causes of action accrued. 
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CONCLUSIONS 


The respondent’s failure to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8 (c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the four lots of tomatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $144, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $144 with interest thereon at the 
rate of 5 percent per annum from August 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4354) 


BATEMAN FROZEN Foops COMPANY v. FALLS CITY Foop BANK. 
PACA Docket No. 6418. Decided August 3, 1955. 


Failure to Pay Balance of Purchase Price of Frozen 

Vegetables and Strawberries—Assignment for Benefit of 

Creditors As a Defense—Jurisdiction of Secretary—State 
Statute 


Where it is admitted that complainant sold and delivered frozen vegetables 
and strawberries to respondent but respondent claimed that it had made 
an assignment for the benefit of creditors and that if it were to pay the 
agreed purchase price to complainant, it would be preferring a creditor 
in violation of the state law, held, an assignment for the benefit of 
creditors under state statutes does not deprive the Department of juris- 
diction to consider and determine the issues arising under the act, and 
respondent’s failure to make payment is in violation of section 2 of the 
act for which complainant is awarded reparation in the amount of the 
unpaid balance. 


Miller, Miller & Miller, of Macon, Georgia, for complainant. Mr. Manny H. 
Frocki, of Louisville, Kentucky, for respondent. Mr. F. W. Woodley, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed September 13, 1954. Complainant 
seeks an award of reparation in the amount of $1,750 which is 
alleged to be the balance of the purchase price of a truckload of 
frozen vegetables and strawberries sold to and accepted by re- 
spondent during April 1954. 


A copy of the complaint, together with a copy of the report of 
investigation prepared by the Department, was served upon re- 
spondent by registered mail on December 14, 1954. A copy of 
the report of investigation was served upon complainant’s attor- 
neys on December 13, 1954. Respondent filed an answer on Janu- 
ary 10, 1955, wherein it admitted as true all the allegations in 
the complaint, except that it had failed, neglected and refused to 
pay complainant the $1,750 due under the contract and that it 
had violated section 2 of the act. It is alleged that on or about 
September 30, 1954, respondent closed its business and assigned 
all of its assets to a trustee who agreed to prorate any and all 
monies received to the amounts due the various creditors; that 
the creditors, representing more than $25,000 of the approximate 
$30,000 owed, agreed in writing to this assignment for the bene- 
fit of the creditors; and that complainant is one of the few credi- 
tors who has refused to accept its prorata share. Respondent 
further alleges that it has not wilfully refused or neglected to pay 
the amount due and owing to the complainant, but was unable to 
prefer one creditor over the other creditors as the laws of Ken- 
tucky prohibit respondent from so doing. 


Since neither complainant nor respondent requested an oral 
hearing, the shortened procedure was followed in accordance 
with section 47.20 of the rules of practice. Pursuant to this pro- 
cedure, complainant requested that its verified formal complaint 
be considered as its opening statement and respondent requested 
that its verified answer be considered as its answering statement. 


FINDINGS OF FACT 


1. Complainant, Bateman Frozen Foods Company, is a corpo- 
ration whose address is 339 Poplar Street, Macon, Georgia. 


2. Respondent, Falls City Food Bank, is a corporation whose 
address is 1012 Clark Lane, Louisville, Ky. At the time of the 
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transaction involved herein respondent was not licensed under 
the act but was subject to license, and upon payment of the 
accrued arrearage a license was issued to respondent. 


3. On or about March 30, 1954, in the course of interstate 
commerce, complainant sold to respondent a truckload of frozen 
vegetables and strawberries in 10, 12 and 14 ounce packages 
packed 24 to the case, at various specified prices per dozen pack- 
ages delivered. On April 8, 1954, complainant shipped a truck- 
load of frozen vegetables and strawberries to Marengo, Indiana, 
and the shipment was received and accepted by respondent with- 
out complaint. 


4. The total purchase price of the frozen vegetables and 
strawberries is $2,759.30, of which $1,009.30 has been paid, leav- 
ing due and owing by respondent to complainant the sum of 


$1,750.00. 


5. Formal complaint was filed on September 13, 1954, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits in its answer that it contracted to purchase 
a truckload of frozen vegetables and strawberries from complain- 
ant, that it received and accepted the shipment, and that it owes 
complainant the amount of $1,750. Respondent did not allege any 
breach of contract on the part of complainant. 


The sole defense of respondent is that it has made an assign- 
ment for the benefit of its creditors and that if it were to pay 
complainant, it would be preferring one creditor over another 
which is prohibited by the laws of the State of Kentucky. 


Section 2 (4) of the act provides that it is a violation to fail 
or refuse to make full payment promptly for any produce covered 
by the act. Therefore respondent on his own admission has clearly 
violated the act and the defense he advances for his failure or 
refusal to pay is without merit or legal justification. The act 
makes no exception for non-payment in instances wherein the 
respondent had made an assignment for the benefit of his credi- 
tors under state statutes. Moreover, an insolvency law of a state 
which provides for a discharge of the debtor obligation to a resi- 
dent of another state is not enforcible against such non-resident 
creditor. This is so even in the absence of a Federal Bankruptcy 
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Act. Stellwagen v. Clum, 245 U.S. 605 (1918). See, also, Assign- 
ments for Benefit of Creditors, Sec. 115, 4 Am. Jur., 395. It seems 
clear that jurisdiction to consider and determine the issues of 
law and fact which have been presented by the parties under the 
provisions of the Perishable Agricultural Commodities Act, has 
not been lost by reason of the assignment for the benefit of credi- 
tors under State law. Robbins Potato Company v. The L. J. John- 
stone Commission Company, PACA Docket No. 3875, S. 2873. 


The failure of respondent to pay to complainant the balance 
of the purchase price of the frozen vegetables and strawberries 
constitutes a violation of section 2 of the act. 


Complainant should be awarded reparation in the amount of 
$1,750, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,750, with inter- 
est thereon at the rate of 5 percent per annum from May 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4355) 


HAWES, CRISMON & HARMON v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 6139. Decided August 4, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Allowance—F.0.B, Sale—Accord and Satisfaction 


Where complainant sought to recover the balance of the purchase price of 
potatoes, and respondent’s defense was that a new contract was entered 
into reducing the price of the potatoes and that payment and acceptance 
of the reduced price amounted to an accord and satisfaction, and it 
appears from the evidence that even though the new contract was 
entered, the defense of accord and satisfaction includes a claim for a 
shortage of 7 sacks of potatoes, which were not included in the new 
agreement, although shipped to respondent but damaged in transit, held, 
since the contract was on an f.o.b, basis, respondent assumed the risk 
of loss and damages in transit and is, therefore, indebted to complainant 
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for the 7 sacks of potatoes, and the defense of the accord and satisfaction 
is inapplicable as no statement was made, either written or oral, that 
the check was offered in full payment. 


Mr. H. B. Randolph, of Los Angeles, California, for complainant. Mr. Warren 
S. Earhart, of Kansas City, Missouri, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on April 9, 
1952. A formal complaint was filed on March 18, 1953. Complain- 
ant alleges that on July 11, 1951, it sold to respondent a carload 
of 387 sacks of U.S. No. 2 HCH brand potatoes, f.o.b. shipping 
point, which potatoes were then rolling in car PFE 96828 en 
route to Kansas City, Missouri; that respondent accepted and 
took possession of said potatoes by issuing a diversion order to 
the carrier, diverting them to its buyer in Omaha, Nebraska; and 
that respondent has paid $532 of the purchase price but has failed 
to pay the balance of $242. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Novem- 
ber 30, 1953. A copy of the report of investigation was served 
upon complainant’s representative on December 1, 1953. 


In an answer filed on December 17, 1953, respondent alleges 
that his customer in Omaha claimed there was a breach of war- 
ranty in that the potatoes were not U.S. No. 2 grade on arrival 
because of decay and that his sale of the potatoes was on the same 
warranty as to grade as made to him by complainant. Respondent 
further alleges that complainant, upon being advised of this claim, 
granted respondent a 60c per sack allowance on the potatoes; 
that the load on arrival contained 380 sacks instead of 387 sacks; 
and that complainant’s acceptance of respondent’s check for 380 
sacks less the allowance of 60c per sack constituted an accord and 
satisfaction. 


Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure. Pursuant 
thereto, complainant requested that its verified complaint be con- 
sidered as its opening statement, and respondent requested that 
his verified answer be considered as the answering statement. 
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FINDINGS OF FACT 


1. Complainant is a partnership, composed of E. E. Hawes, 
John Crismon and Clyde C. Harmon, doing business as Hawes, 
Crismon and Harmon, whose address is P.O. Box 858, Chandler, 
Arizona. 


2. Respondent is an individual, Frank Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City 6, Missouri. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On July 11, 1951, in the course of interstate commerce, 
Joseph C. Rhinehart of Ellsworth Bros., Queen Creek, Arizona, 
acting for and on behalf of complainant, sold to respondent one 
carload of 387 sacks of U.S. No. 2, HCH brand potatoes, con- 
tained in car PFE 96828, at $2 per sack f.o.b. shipping point. 
Prior to the sale, respondent was informed that the car had been 
shipped from Queen Creek, Arizona, on July 6, 1951. 


4. Car PFE 96828 was shipped from Queen Creek on July 6, 
1951, billed to complainant. A federal inspection of the potatoes 
was made on that date and the grade was certified to be U.S. 
No. 2, Size A, with no soft rot. 


5. On July 11, 1951, complainant ordered the carrier to di- 
vert the car to Cochrane Brokerage Company, Kansas City, Mis- 
souri. Later the same day, following the sale to respondent, 
complainant ordered the car diverted to respondent. At 5:30 p.m. 
the same day, the carrier received an order from respondent for 
diversion of the car to Eisenberg Fruit Company, at Omaha, 
Nebraska. 


6. On the morning of July 11, 1951, and in the vicinity of 
Fontana, Kansas, car PFE 96828 encountered flood waters and 
was marooned. The car was unable to move until July 19. It 
arrived in Kansas City at 2:55 a.m. on July 20, 1951. 


7. On learning of the car’s situation at Fontana, Kansas, re- 
spondent contacted the carrier’s agent at Fontana on July 14, 1951, 
to ascertain whether respondent could unload and haul the potatoes 
to destination by truck. Respondent was informed that the carrier 
would not release the car because complainant’s diversion order 
had not been acted upon and the car was still billed to Cochrane 
Brokerage Company. 
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8. The car arrived in Omaha, Nebraska, on July 23, 1951, and 
on that day, respondent’s buyer Eisenberg Fruit Company, notified 
respondent’s agent in Omaha, the L & L Brokerage Company, that 
they were rejecting the load on account of delay and decay. L & L 
Brokerage Company sent respondent the following wire on July 
23, 1951: 

“Arrived here today Eisenberg sorry but are obliged to reject 
account twelve day delay showing some decay however Eisen- 
berg offers delivered 2.85 as is PFE 96828 answer quick.” 


9. Respondent reported the complaint of its Omaha customer 
to Rhinehart and it was agreed that the price would be reduced 
60¢ a sack or from $2.00 to $1.40 per sack. Respondent granted 
Eisenberg Fruit Company an allowance of 60¢ per sack on the 
shipment, or a reduction in price from $3.60 to $3.00 per sack 
delivered. 


10. On July 23, 1951, the Western Weighing & Inspection 
Bureau inspected the potatoes in car PFE 96828 and their inspec- 
tion report states no decay was noted in the load. Final inspection 
on July 25 revealed 78 sacks with part of the contents cut and 
mashed on floor racks. 


11. At the time of shipment, car PFE 96828 contained 387 
sacks of potatoes. Respondent paid to complainant only $532.00, 
the reduced purchase price for 380 sacks. There remains due and 
owing complainant the reduced purchase price of 7 sacks of pota- 
toes in the amount of $9.80. 


12. Informal complaint was filed April 9, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding, complainant seeks to recover the balance of 
the purchase price of a carload of potatoes. Respondent alleges 
two defenses, the first being that a new contract was entered into 
with Joseph Rhinehart, of Ellsworth Bros., following arrival of 
the potatoes at Omaha, whereby the original purchase price of 
$2.00 per sack f.o.b. was reduced to $1.40; and the second that 
there was an accord and satisfaction. 

With respect to the claimed new contract, Kenworthy asserts in 
his verified answer that on July 23, 1951, he called Ellsworth Bros. 
at Chandler, Arizona, and reported the complaint of his Omaha 
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customer; that he received authority from Ellsworth Bros. to 
make an allowance of 60¢ per sack on the potatoes; and that he 
wired Ellsworth Bros. a confirmation of the new contract terms. 
In support of his position, respondent submitted a telephone bill 
showing a call was made by respondent to Chandler, Arizona, on 
July 23, 1951, at a cost of $4.85, and a telegram sent by him to 
Ellsworth Bros. on July 23, 1951, reading “Settled .60 allowance 
96828 Hawes car.” 


As a part of its opening statement, complainant submitted an 
affidavit by Joseph Rhinehart dated May 20, 1954, in which Rhine- 
hart states that he never made any allowance to respondent on the 
shipment or talked to him about an allowance; that he was not in 
Arizona on July 23, 1951; and that to the best of his knowledge 
there was no one at Chandler, Arizona, at that time with authority 
to make an allowance on the shipment. 

Notwithstanding Rhinehart’s denial of the allowance in his affi- 
davit of May 20, 1954, the record contains several letters of much 
earlier date by Rhinehart which indicate that he is not quite sure 
whether or not he did authorize this allowance. For instance, in 
his letter to respondent dated September 15, 1952, which discusses 


this subject, although the date mentioned therein should be July 
23, Rhinehart states: 
“First, we want to get this straight, I have no recollection 
of talking to you on July 12th and offering to make any 
allowance. I think if you will check your telephone records 
you will find I was not in Arizona at the time, of course, I 
could be mistaken.” 


The telephone bill and the telegram submitted by respondent, 
standing alone, do not conclusively establish that a new contract 
providing for an allowance was agreed to. Nevertheless, when they 
are coupled with the doubt expressed by Rhinehart in his earlier 
letters, we are led to conclude that such a contract providing for 
the alleged allowance had been agreed to by Rhinehart. 


In view of the foregoing conclusion, discussion of respondent’s 
second defense of accord and satisfaction is important only be- 
cause it includes a claim for a shortage of 7 sacks of potatoes in 
addition to the allowance of 60¢ per sack. Respondent states that 
his check for $532 was tendered to complainant in full payment 
for the potatoes and that, as evidence of such tender in full pay- 
ment and of the existence of respondent’s claim for an allowance, 
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respondent sent complainant an accompanying statement. This 
statement dated August 10, 1951, the same date as the check, reads 
as follows: 


“Your Invoice 887 Sacks at 2.00 774.00 
Less 7 Sacks at 2.00 14.00 
Less allowance of 60¢—380 228.00 242.00 
532.00” 


To constitute an accord and satisfaction it is necessary that the 
money be offered in full satisfaction of the demand, and be accom- 
panied by such acts and declarations as amount to a condition that 
the money, if accepted, is accepted in satisfaction; and it must be 
such that the party to whom it is offered is bound to understand 
therefrom that, if he takes it, he takes it subject to such conditions. 
The mere fact that the creditor receives less than the amount of 
his claim, with knowledge that the debtor claims to be indebted to 
him only to the extent of the payment made, does not necessarily 
establish an accord and satisfaction. Three Rivers Growers Ass’n. 
v. Pacific Fruit & Prod. Co., 159 Wash. 572, 294 Pac. 233; Martori 
Bros. Distributors v. Frank Kenworthy Co., 14 A.D. 244; Frank 
Kenworthy Co. v. J. Lerner & Son, 13 A.D. 837. Neither the check 
nor the accompanying statement contains the notation “in full 
payment” or any words connoting that the check, if accepted, 
must be accepted in full satisfaction. Nor is it claimed that re- 
spondent advised complainant orally of any such condition at- 
tached to acceptance of said check. Accordingly, we find no accord 
and satisfaction has been established. 


The remaining question is whether the car at the time of ship- 
ment contained 387 sacks as specified in the contract between com- 
plainant and respondent. Complainant states that 387 sacks of 
potatoes were loaded in the car at shipping point. The report of 
investigation contains a letter from the railroad in which it is 
stated that the car arrived at destination with the origin seals 
intact which would preclude any possibility of loss in transit. 


Respondent alleges in his answer that there were 7 empty sacks 
in the car. Presumably, respondent obtained this information from 
his customer. The WWIB inspection report shows that the load 
shifted in transit and 78 sacks of potatoes were set aside because 
an average of 14 percent were cut and mashed. All but 14 sacks 
of potatoes were salvaged. It is probable, therefore, that the 7 
empty sacks found in the car were part of the 14 sacks of pota- 
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toes which were lost in reconditioning. We conclude that the car 
contained 387 sacks of potatoes when shipped and since the con- 
tract was on an f.o.b. basis, respondent assumed the risk of loss 
and damage in transit. 


Respondent has paid complainant $532, the reduced purchase 
price for 380 sacks of potatoes. There remains due and owing 
complainant the reduced purchase price for 7 sacks of potatoes, 
or $9.80. The failure of respondent to pay complainant this amount 
is in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $9.80, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $9.80, with interest 
thereon at the rate of 5 percent per annum from August 1, 1951, 
until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4356) 


KIMBROUGH L. DUNLAP v. RED HEAD TOMATO PACKING Co., INC. 
PACA Docket No. 6438. Decided August 5, 1955. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default—Damages—Contracts 


Where respondent failed to answer a complaint alleging that complainant sold 
and delivered tomatoes to respondent and that respondent did not pay 
the full purchase price, held failure to answer constitutes an admission 
of the allegations of the complaint, and respondent should pay com- 
plainant the unpaid balance. Complainant was not at liberty unilaterally 
to change the terms of the agreement by shipping higher grade produce 
than called for by the contract and billing the respondent for a higher 
price than that agreed to in the contract. 


Practice and Procedure 


In a default proceeding where the facts admitted are insufficient to support 
the damages alleged, the proceeding is continued on the question of 
damages alone, and complainant is given an opportunity to submit 
additional evidence to prove such allegations. 
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Mr. Kimbrough L. Dunlap, of Humboldt, Tennessee, complainant, pro se. 
Red Head Tomato Packing Co., Inc., of Miami, Florida, respondent, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal] complaint was filed with the Department on July 28, 
1954. A formal complaint was filed on October 19, 1954. Complain- 
ant seeks to recover the alleged balance of the purchase price of 
a truckload of tomatoes sold to respondent on or about July 12, 
1954. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on October 28, 1954. A copy of the report of investiga- 
tion was served by registered mail upon complainant on October 
29, 1954. Respondent failed to file a formal answer to the com- 
plaint and the docket was referred to the Presiding Officer as a 
default case. A preliminary review of the file indicated that addi- 
tional information was required to support the damages alleged 
in the complaint. The case was, therefore, continued on the ques- 
tion of damages only, and complainant was requested to submit 
a sworn statement of facts in support of the damages claimed. 
Complainant’s sworn statement, with attached exhibits, was re- 
ceived on June 2, 1955, and a copy thereof was addressed to 
respondent at its last known address. No answering statement was 


filed by the respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Kimbrough L. Dunlap, whose 
address is P. O. Box 154, Front Street, Humboldt, Tennessee. 


2. Respondent, Red Head Tomato Packing Company, Inc., is 
a corporation whose address is 4111 N. W. 17th Avenue, Miami, 
Florida. At the time of this transaction, respondent was licensed 


under the Act. 


3. On or about July 12, 1954, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of tomatoes to consist principally of green tomatoes, 
with 250 10-pound baskets of pink tomatoes to be included. The 
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agreement provided that the green tomatoes would be approxi- 
mately 70 percent U.S. No. 1 quality, with 25 percent to be size 
6 x 7, and the balance to be size 6 x 6 or larger. The agreement 
also provided that the price would be 7 cents per pound for the 
6 x 7 size, and 8 cents per pound for the 6 x 6 and larger tomatoes, 
f.o.b. shipping point. 


4. Onor about July 12, 1954, complainant shipped from Hum- 
boldt, Tennessee, to respondent at Miami, Florida, a truckload of 
tomatoes meeting contract specifications and consisting of 360 
60-pound wire-bound crates of green tomatoes, weighing 21,600 
pounds, and 250 10-pound baskets of pink tomatoes. 


5. The truckload of tomatoes arrived at destination on July 
15, 1954, and was accepted by respondent, who later requested 
some allowance off the purchase price due to alleged poor condi- 
tion of the tomatoes. Complainant agreed to an allowance not to 
exceed $200, provided remittance was made immediately. This 
condition was not complied with by respondent. 


6. Respondent disposed of the tomatoes and on July 24, 1954, 
rendered an account sales to complainant and remitted the sum 
of $1,958.60. Respondent has not paid the balance of the purchase 
price to complainant. 


7. The formal complaint was filed on October 19, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant is seeking to recover the sum of $766.50 as the 
alleged balance of the purchase price for the truckload of toma- 
toes. This figure is based upon complainant’s invoice to respondent 
of the 21,600 pounds of green tomatoes at a straight price of 814 
cents per pound. Complainant states that he invoiced the entire 
lot of green tomatoes at the higher price of 814 cents per pound 
because he furnished respondent with tomatoes of a higher grade 
than called for by the contract. At no time did complainant claim 
that the higher price was discussed with or agreed to by respond- 
ent before invoicing until the case was continued for the purpose 
of attempting to obtain satisfactory proof from complainant of 
the damages alleged in his complaint. 


While complainant contends in his statement filed after the case 
was reopened that the original price of 7 cents per pound for the 
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6 x 7 size and 8 cents per pound for the 6 x 6 size was only tenta- 
tive, and that respondent agreed to the higher price before being 
invoiced at the higher figure, it is our opinion that had this been 
the case complainant would have so stated in his formal complaint 
and/or in his correspondence with the Department concerning the 
transaction. Complainant was not at liberty unilaterally to change 
the terms of the agreement by shipping higher grade produce 
than called for by the contract and billing the respondent at a 
higher price. It is concluded that respondent is indebted to com- 
plainant for the balance of the agreed purchase price on the basis 
of 7 cents per pound for size 6 x 7 and 8 cents per pound for size 
6 x 6 or larger tomatoes. The file contains no positive evidence 
of the exact proportion of the various sizes contained in the truck- 
load. It is indicated, however, that the shipment consisted of 
approximately 25 percent 6 x 7 size, and 75 percent 6 x 6 or larger. 


On this basis, the correct invoice price would be 5,400 pounds 
(25 percent of 21,600 pounds) at 7 cents per pound and 16,200 
pounds (75 percent of 21,600 pounds) at 8 cents per pound, for 
a total price of $1,674.00 for the green tomatoes. To be added to 
this figure is $298.50 for the pink tomatoes, and $165.60 for bas- 
kets, making a total invoice price of $2,138.10 for the truckload 
of tomatoes. The file also contains evidence that complainant paid 
the $425.00 freight charges covering this f.o.b. shipment, which 
respondent refused to pay. This amount added to the invoice price 
of the tomatoes gives a total amount of $2,563.10 for the truckload 
of tomatoes. Since respondent remitted $1,958.60 to complainant, 
there remains due and owing to complainant from respondent the 
sum of $604.50. Respondent’s failure to pay this amount to com- 
plainant promptly was in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $604.50, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $604.50, with inter- 
est thereon at the rate of 5 percent per annum from August 1, 
1954, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 4357) 


E. H. GLUECK & Co. v. TULKOFF’S HORSERADISH PRODUCTS COM- 
PANY. PACA Docket No. 5990. Decided August 9, 1955. 


F.0.B. Sale—Rejection of Commodity with Reasonable 
Cause—Damages 


Where complainant sold horseradish trimmings on an f.o.b. basis to respond- 
ent, who rejected the shipment on arrival due to decay but placed it in 
cold storage at complainant’s request, and later all the produce was 
dumped due to its condition, held, the term f.o.b. means the produce is in 
suitable shipping condition and the buyer assumes all risk of damage and 
delay in transit not caused by the shipper, but as the evidence indicates 
the produce was properly handled in transit, the decay must have been 
due to the condition of the produce at the time of shipment or improper 
loading, and in either event, the responsibility for the resulting loss rests 
upon complainant. The respondent’s rejection was with reasonable cause, 
and complainant is liable to respondent for storage charges and handling 
charges to the dump. 


Statute of Frauds 


Both the Maryland and Missouri Statutes of Fraud are procedural in nature 
and thus are not available as a defense in a reparation proceeding under 


the act. 


E. H. Glueck & Co., of St. Louis, Missouri, complainant, pro se. Mr. Harry 
Adelberg, of Baltimore, Maryland, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed March 12, 1953, complainant seeks to 
recover reparation in the amount of $1,095.75. This figure is 
alleged to be the purchase price of a quantity of horseradish trim- 
mings sold to and accepted by respondent in October 1952. 


A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon re- 
spondent on April 3, 1953. A copy of the report of investigation 
was served upon complainant on April 4, 1953. 

Respondent filed an answer on May 1, 1953, setting forth as a 


defense the Statute of Frauds. Respondent alleges that complain- 
ant shipped inferior, deteriorated, and moldy produce through a 
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medium of inadequate transportation facilities; the respondent 
rejected the produce to complainant on arrival, but on complain- 
ant’s instructions and at its request persuaded the cold storage 
company to accept as many sacks as were in reasonably good con- 
dition for the salvage and benefit of complainant; and that the 
horseradish continued to deteriorate and was subsequently 
dumped. By way of counterclaim respondent seeks to recover 
$202.22, which is alleged to be the total amount of expenses paid 
by respondent in connection with the shipment after arrival. An 
oral hearing was requested by respondent. 

Complainant filed a reply to the counterclaim on May 14, 19538. 

The oral hearing was held at Baltimore, Maryland, on August 
9, 1954. Edward J. Curren, President of complainant, appeared 
and testified on behalf of complainant. Respondent was repre- 
sented by counsel. Three witnesses testified for respondent. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, E. H. Glueck & Co., is a corporation whose 
address is 79 Produce Row, St. Louis, Missouri. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent is a partnership composed of Harry Tulkoff and 
Sol Tulkoff, doing business as Tulkoff’s Horseradish Products 
Company, whose address is 1016 East Lombard Street, Baltimore, 
Maryland. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about October 23, 1952, Edward J. Curren, President 
of complainant, advised Harry Tulkoff over the telephone that 
complainant and J. R. Kelly Co., of St. Louis, Missouri, could make 
up a load of horseradish trimmings for shipment the end of the 
week. Tulkoff agreed to purchase a load of good merchantable 
horseradish trimmings at $7.50 per sack f.o.b. 


4. On October 25, 1952, a refrigerator truck containing 159 
sacks of horseradish trimmings loaded by complainant and 158 
sacks loaded by J. R. Kelly Co. was shipped from St. Louis to 
respondent at Baltimore, Maryland. 


5. The truck arrived in Baltimore the evening of October 27. 
The next morning, by direction of either complainant, respondent, 
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or J. R. Kelly Co., the driver presented the produce to the Con- 
solidated Cold Storage, Inc., for unloading. The cold storage com- 
pany refused to unload because the horseradish trimmings were 
highly heated and so advised respondent. 


6. On the morning of October 28, 1952, Sol Tulkoff inspected 
the shipment. He then advised Curren by telephone that the load 
was heated and decayed; that the cold storage company refused 
to take it into storage; and that respondent would not accept it 
under any circumstances. Curren and Kelly requested Tulkoff to 
intercede with the cold storage company to unload the truck and 
do whatever it could to salvage in part. Through the intervention 
of respondent the cold storage company accepted 240 sacks for 
storage on October 28, 1952, but refused the remaining 77 sacks 
as being too bad. Complainant requested respondent to unload 
these 77 sacks and handle for the account of “For whom it may 
concern.” Respondent unloaded the 77 sacks on October 29. 


7. At respondent’s request, a federal inspection was made at 
3:45 p.m. October 29, 1952, of the 77 sacks while still in the truck 
and at 1:30 p.m. October 30, 1952, of the 240 sacks in storage. The 
condition of the 77 sacks was certified to be “Stock mostly slightly 
flabby, some firm. Most sacks show 5% to 15%, many 20% to 
30%, of contents nested with mold and/or decay.” The certificate 
with respect to the 240 sacks reads: “Stock mostly firm to slightly 
flabby. Most sacks show from 2% to 20%, many 30% to 75%, of 
contents nested with mold and/or decay. Decay is Rhizopus Rot.” 


8. The 240 sacks of horseradish trimmings were condemned 
and destroyed by the Baltimore Health Department on November 
18, 1952. The remaining sacks were dumped by respondent on or 
about the same date. 


9. Respondent did not pay complainant the purchase price of 
the 159 sacks of horseradish trimmings or any part thereof. 


10. The formal complaint was filed on March 12, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In its answer, respondent pleaded the Statute of Frauds as a 
defense. Both the Maryland and Missouri Statutes of Fraud are 
procedural in nature and thus are not available as a defense in a 
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reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended. Joseph Rothenberg v. H. Roth- 
stein & Son, 183 F. 2d 524 (3rd Cir., 1950); Hansen v. Frank 
Kenworthy Co., 12 A.D. 1228. 


The evidence establishes that in a telephone conversation with 
Edward J. Curren on October 22 or 23, 1952, Harry Tulkoff agreed 
to purchase a truckload of good merchantable horseradish trim- 
mings, part to be shipped by complainant and part by J. R. Kelly 
Co., at $7.50 per hundred pounds f.o.b. St. Louis. The evidence 
further shows that the truckload of horseradish shipped to re- 
spondent consisted of 159 sacks loaded by complainant on the night 
of October 24 and 158 sacks loaded by J. R. Kelly Co. on October 
25. The truck left St. Louis at 2 p.m. Saturday, October 25. This 
proceeding concerns only the 159 sacks loaded by complainant. 
Respondent admits that complainant’s invoice for these sacks has 
not been paid. 


Complainant alleged in its complaint that respondent accepted 
delivery of the 159 sacks by storing 100 sacks with Consolidated 
Cold Storage, Inc., in Baltimore, Maryland, in the name of re- 
spondent and unloading the remaining 59 sacks at respondent’s 
processing plant. However, at the oral hearing Curren admitted 
that on the morning of October 28, 1952, Sol Tulkoff told him over 
the telephone that the load had arrived in a heated and decayed 
condition and that respondent would not accept the shipment 
under any circumstances. Curren testified that at his and Kelly’s 
request, the entire load was subsequently taken into storage for 
the sole purpose of minimizing damages. Under these circum- 
stances, the fact that the cold storage company accepted the horse- 
radish for storage in respondent’s name, apparently through a 
misunderstanding, is of no significance. 


Respondent’s position appears to be that its rejection of the 
159 sacks of horseradish was with reasonable cause because the 
horseradish was in poor condition on arrival due to the fact that 
the truck was not properly equipped or loaded to allow for ade- 
quate ventilation in transit. Complainant contends that the horse- 
radish was fresh and in good merchantable condition when shipped 
and that since the basis of sale was f.o.b. and arrangements for 
the truck had been made by J. R. Kelly Co., complainant is not 
responsible for deterioration which took place after the 159 bags 
had been loaded by complainant. 
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- The term “f.o.b.”’ is defined by the regulations, 7 CFR 46.24 (i), 
- to mean “that the produce quoted or sold is to be placed free on 

board the boat, car, or other agency of the through land transpor- 

tation at shipping point, in suitable shipping condition (see defini- 
h tions of ‘suitable shipping condition’, paragraphs (j) and (k) of 
this section), and that the buyer assumes all risk of damage and 
delay in transit not caused by the shipper, irrespective of how the 
shipment is billed.” In other words, the buyer is not liable for 
damage resulting from improper loading by the seller. Federal 
Fruit and Produce Co. v. Price Distributing Co., 9 A.D. 113 
(1950). 


At the oral hearing Curren testified that the 159 bags of horse- 
radish which he loaded on the truck were at the time of loading 
fresh and of good quality and in good condition and the bunkers 
of the truck were iced. From the testimony of Sol Tulkoff and 
John M. Young, warehouse superintendent of the Consolidated 
Cold Storage, Inc., and the federal inspection made of the horse- 
radish, there is little question that the horseradish was abnor- 
mally deteriorated on arrival. Young testified that he put the 240 
sacks in the cooling room at 36 degrees for 2 weeks but the horse- 
radish was too far gone to be reclaimed or cooled down. Sol Tulkoff 
and John Martin Young testified further that the load was solidly 
packed within 2 feet or so of the roof of the truck and that no floor 
or side racks were used. According to Young, racks should be 
used in trips of 3 or 4 days for proper ventilation. 
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The poor condition of the horseradish on arrival could have 
resulted from one of three causes: (1) The condition of the horse- 
radish at the time of shipment, (2) improper loading, or (3) im- 
proper handling by the carrier in transit. There is no evidence of 
the latter. The evidence established that the truck used was a 
semi-trailer with a fan in the front end, next to the ice bunker. 
The truck was iced before and after loading, and during transit. 
Sol Tulkoff testified that there was ice in the bunker on arrival. 
The truck was in transit 3 days which, according to Sol Tulkoff, is 
the norma] transit time. From the evidence submitted we can only. 
conclude either that the horseradish was inherently defective when 
shipped or that the deterioration resulted from improper loading. 
, In either event, the responsibility for the resulting loss rests upon 
. complainant. 
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; The question of who arranged for the truck, complainant or 
J. R. Kelly Co., has no bearing on the outcome of this proceeding. 
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While they were individual sellers with respect to their portions 
of the entire pool shipment, nevertheless they were jointly re- 
sponsible for the hiring of a suitable truck and for proper loading. 
For the foregoing reasons, the complaint should be dismissed. 


Respondent’s counterclaim consists of the following items total- 
ing $195.22: federal inspection $7.20; Consolidated Cold Storage 
charges for 240 sacks at 38 cents per sack, or $91.20; Thomas E. 
Green for hauling 240 sacks from cold storage to dump at 10 cents 
each, plus 3 percent federal tax, or $24.72, and 70 sacks from 
respondent’s place of business to dump at 15 cents each, plus 3 
percent federal tax, or $10.82; advance to truck driver at request 
of J. R. Kelly Co. $50; and telegrams $11.28. At the hearing 
respondent amended its counterclaim by eliminating the amount 
of $50 advanced to the truck driver because this money was ad- 
vanced by respondent at the request of J. R. Kelly Co. and not 
complainant. The charges for federal inspection and telegrams are 
not allowable expenses. With respect to storage and hauling 
charges, complainant is liable only for the charges paid on the 
159 sacks which it shipped. In the complaint, it is alleged that 100 
sacks of the horseradish loaded by complainant were stored with 
the cold storage company and the remaining 59 sacks with re- 
respondent. Accordingly, the expenses chargeable to complainant 
total $57.42, consisting of the following: $38 for storage; $10.30 
for hauling from cold storage to the dump; and $9.12 for hauling 
from respondent’s store to the dump. 


The failure of complainant to pay to respondent the amount of 
$57.42 is in violation of section 2 of the act. Reparation should 
be awarded respondent against complainant in the amount of 
$57.42, with interest, and the facts should be published. 


ORDER 


The complaint is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, the sum of $57.42, with interest 
thereon at the rate of 5 percent per annum from December 1, 1952, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4358) 


R. D. PRECYTHE v. A. SCALIA COMPANY. PACA Docket No. 5971. 
Decided August 15, 1955. 


Principal and Agent—Agent’s Authority from Principal’s 
Instructions—Liability of Principal for Payments by 
Agent—Evidence 


Where complainant, as agent for respondent, with instructions to do the best 
he could, purchased cucumbers and peppers for respondent, and respond- 
ent failed to reimburse complainant and claimed as a defense that com- 
plainant failed to follow specific instructions by making late shipment 
of the produce, which was not fancy, and for which complainant paid 
more than the top price authorized by respondent, and failed to advise 
respondent of costs prior to shipment, but the evidence indicates that 
the instructions did not call for potatoes of a specified grade at a limited 
price and that, under the circumstances, it would have been virtually 
impossible to guarantee arrival on the date respondent claims as delivery 
date, held, respondent’s defense is without merit, and respondent violated 
the act by failing to pay the complainant the full invoice price, plus 
brokerage. 


Agent—Transportation Charges—Evidence 


Where an agent sought to recover transportation charges from his principal, 
in addition to brokerage and price paid for produce purchased for the 
principal, but there was no evidence that the agent paid such charges 
or that he is liable for them, the claim is disallowed. 


Mr. Hubert E. Phillips, of Kenansville, North Carolina, for complainant. 
Mr. Joseph Aborn, of Boston, Massachusetts, for respondent. Mr. James 
A, O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on June 30, 
1952. A formal complaint was filed March 5, 1953. Complainant 
seeks an award of reparation in the amount of $838.30, the alleged 
unpaid balance due on 425 bushels of cucumbers and 82 bushels 
of peppers purchased for respondent on June 27 and 28, 1952, 
plus $378.99 transportation charges accruing on the shipment. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon the respondent by regis- 
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tered mail on March 24, 1953. On the same day, complainant’s 
attorney was served with a copy of the report of investigation by 
registered mail. Copies of a supplemental report of investigation 
were served by registered mail upon the attorneys for respondent 
and complainant on March 10 and March 11, 1954, respectively. 


Respondent filed an answer to the complaint on April 13, 1953, 
denying generally the material allegations of the complaint. By 
way of further answer and defense, respondent avers that com- 
plainant “exceeded his authority’ by making late shipment of 
produce which was not fancy, and by failing to wire or telephone 
respondent the cost of the commodities prior to shipment. Oral 
hearing was requested by respondent. 


A hearing was scheduled at Boston, Massachusetts, for April 
28, 1954. At that time no one appeared for either side. The Pre- 
siding Officer announced for the record that the parties would 
have until May 28, 1954, to file briefs. On May 28, 1954, respond- 
ent filed a Motion to Extend Time for Filing Briefs. The motion, 
which included a request for a full hearing in the matter, also set 
forth the reasons for respondent’s failure to appear at the hearing 
on April 28, 1954. Respondent’s failure to appear having resulted 
from a justifiable misunderstanding, the hearing was rescheduled 
for July 21, 1954. Respondent was represented by counsel at the 
rescheduled hearing and two of the respondent partners appeared 
and testified. Complainant was not represented and no witnesses 
appeared to give testimony in his behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, R. D. Precythe, whose post 
office address is Faison, North Carolina. 


2. Respondent is a partnership composed of John Scalia, An- 
thony C. Scalia, and Ralph M. Scalia, doing business as A. Scalia 
Company, whose address is 21-22 N.S. Faneuil Hall Market, Bos- 
ton 9, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the Act as an individual, 
John Scalia, doing business as A. Scalia Company. Respondent 
partnership was issued a license under the Act on February 4, 
1954. By letter dated February 17, 1954, respondent partnership 
advised the Department that it had assumed the assets and liabili- 
ties of John Scalia, an individual doing business as A. Scalia 
Company. 
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3. On or about June 25, 1952, in the course of interstate com- 
merce, complainant and respondent entered into an oral agreement 
whereby complainant was to act as respondent’s agent, using his 
best judgment in purchasing at auction at the best possible prices 
and shipping to respondent a truckload of cucumbers and approx- 
imately 75 bushels of peppers, f.o.b. Faison, North Carolina; all 
produce to be graded and packed by complainant, and it being 
understood that complainant was to receive a brokerage fee of ten 
cents per package for services rendered. 


4. At 7:47 p.m. on June 25, 1952, complainant wired respond- 
ent as follows: “CUKES AND PEPPERS TOO HIGH IMPOS- 
SIBLE TO LOAD TODAY WILL CALL FRIDAY.” 


5. In the course of a telephone conversation on Friday morn- 
ing, June 27, 1952, complainant received instructions from re- 
spondent to make immediate purchase of a load of cucumbers and 
peppers, it being understood complainant was to do the best he 
could on prices and quality. 


6. Respondent sent a wire to complainant at 12:27 p.m. on 
June 27, 1952, reading: “HAVE LOAD IN BEFORE 6 PM 
SUNDAY.” 


7. On or about June 27 and 28, 1952, complainant purchased 
for respondent at auction 425 bushels of cucumbers and 82 bushels 
of peppers, as follows: 





Date No. of Bushels Price Per Bushel Total Price 
6-27-52 224 Fancy Cucumbers $8.94 $2,002.56 
6-27-52 87 Large Cucumbers 6.50 565.50 
6-27-52 100 Choice Cucumbers 6.50 650.00 
6-27-52 14 Pickle Cucumbers 6.50 91.00 
6-28-52 82 Peppers 6.49 532.18 

Total $3,841.24 


8. After the commodities were graded and packed by com- 
plainant, they were loaded aboard a refrigerator truck owned by 
Vincent Henderson & Company of Pahokee, Florida, and shipped 
from Faison, North Carolina, at approximately 1:15 p.m. on 
Saturday, June 28, 1952. 


9. At 8:12 p.m. on Saturday, June 28, 1952, complainant sent 
the following wire to respondent: “TRUCK OUT 115 SATURDAY 
224 FANCY AT 90514 87 LARGE 660 100 CHOICE 660 14 
PICKLES 660 82 PEPPERS 6.59 CUCUMBER MARKET WENT 
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VERY HIGH SOME AS HIGH 10.50 FARMER PACKED.” Re- 
spondent made no reply to this wire. 


10. The shipment arrived at destination in Boston, Massachu- 
setts, at approximately 5:00 a.m. on Monday, June 30, 1952. The 
truck was operated by Leon D. O’Steen, an employee of Vincent 
Henderson & Company. 


11. Shortly after arrival at respondent’s place of business in 
Boston, and after some of the cucumbers had been unloaded from 
the truck, the driver, O’Steen, acting in accordance with instruc- 
tions received from respondent, drove the truck approximately 
12 miles across town and there made delivery of the 82 bushels of 
peppers to a wholesale house. 


12. Respondent wired complainant at 10:27 a.m. on Monday, 
June 30, 1952, as follows: “CUKES YELLOW SOFT ENDS 
POORLY GRADED YOU MISREPRESENTED QUALITY 
OVER PHONE ADVISE DISPOSITION.” 


13. Federal inspection was made of approximately 100 bushels 
of the “Fancy” cucumbers at 21 North Market Street, Boston, 
Massachusetts, on July 1, 1952, and the stock was certified as 
failing “to grade U. S. Fancy account undersize in excess of 
tolerance.” 


14. Respondent resold the produce and, under date of July 2, 
1952, rendered an account sales and its check for $3,058.00 to 
complainant. In remitting to complainant, respondent deducted 
from the gross proceeds of $3,120.50 a terminal charge of $12.50 
and a $50.00 advance made to the truck driver. 


15. There is now due and owing to complainant from respond- 
ent the difference between $3,841.24, the amount complainant paid 
for the produce, and the $3,058.00 remitted to complainant by 
respondent, or $783.24, plus brokerage of $50.70, or a total of 
$833.94. 


16. The formal complaint was filed on March 5, 1953, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


This case involves a principal and agent relationship between 
the parties. Complainant alleges that he was employed by respond- 
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ent to purchase cucumbers and peppers for respondent’s account 
on the auction market at Faison, North Carolina. This is admitted 
by respondent who, at the same time, denies liability to reimburse 
complainant in full for purchases made under the agreement, 
contending that complainant failed to follow specific instructions 
to purchase Fancy cucumbers at a top price of $8.50 per bushel, 
and Fancy peppers at no higher than $5.25; that complainant 
failed to deliver the load of cucumbers and peppers by 6 p.m. on 
Sunday, June 29, 1952, in accordance with the agreement; that 
the cucumbers failed to meet contract specifications; and that 
complainant failed to wire respondent advising the cost of both 
the cucumbers and peppers prior to shipment, in accordance with 
respondent’s instructions. 


It is complainant’s position that he was originally authorized 
by respondent on June 25, 1952, to use his best judgment in pur- 
chasing cucumbers and peppers at auction; that thereafter on 
June 27, 1952, respondent definitely instructed him to buy a truck- 
load of cucumbers and peppers and to do the best possible as to 
price and quality; that produce meeting contract specifications 
was purchased and shipped to respondent promptly; that respond- 
ent was advised of the prices and the time of shipment by night 
letter sent on June 28, 1952, the day the produce was shipped; and 
that respondent’s refusal to accept the produce was caused solely 
by the arrival of an unexpected and heavy flow of cucumbers on 
the Boston market on Monday morning, June 30, resulting in a 
sharp decline of market prices. 


From all the evidence before us, we conclude that respondent’s 
instructions did not call for produce of a specified grade with 
restrictions on the amount to be paid. Respondent was aware that 
the cucumbers and peppers were to be purchased on the auction 
market where prices fluctuate constantly. The evidence shows that 
complainant, in a letter to the Department shortly after the trans- 
action, stated that on June 25, 1952, during the course of the first 
telephone conversation between the parties, he talked at length 
with Mr. Scalia relative to the general market and the quality of 
produce available there at that time, and that Mr. Scalia advised 
him to watch the situation closely and to use his own judgment 
as to whether to purchase a load of cucumbers and peppers on 
that date. We think complainant’s night letter to respondent on 
that date, June 25, supports complainant’s statement. The night 
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letter reads as follows: “CUKES AND PEPPERS TOO HIGH 
IMPOSSIBLE TO LOAD TODAY WILL CALL FRIDAY.” 


The undisputed evidence shows that auction prices on Friday, 
June 27, were even higher than on June 25, when the parties first 
discussed the purchase of a load of cucumbers and peppers, and 
that the produce was of a poorer quality because of the extremely 
hot weather. This being so, it is unlikely that complainant would 
have made purchases on June 27 unless expressly instructed to 
do so by respondent. In our view, complainant did his best as to 
price and quality in making the purchases in accordance with 
respondent’s instructions, which we believe did not include speci- 
fied grade or prices, and it is so concluded. 


As to respondent’s contention that the agreement with com- 
plainant called for arrival of the shipment at Boston by 6 p.m. on 
Sunday, June 29, 1952, the evidence indicates that in order to have 
accomplished delivery of the merchandise by 6 p.m. on Sunday, 
June 29, it would have been necessary for the truckload of produce 
to leave Faison, North Carolina, the early part of Friday night, 
June 27. Since respondent’s owy testimony indicates that it did 
not give complainant definite instructions to purchase the cucum- 
bers and peppers until sometime during the morning of Friday, 
June 27, and time must be allowed for purchase of the produce on 
the auction market, grading, packing and loading, it is not likely 
that the parties agreed that the load would be shipped early Friday 
night. As a matter of fact, it would appear from the wording of 
respondent’s telegram sent to complainant shortly after noon on 
Friday, June 27, following the telephone conversation with com- 
plainant that morning, that it was an afterthought on respondent’s 
part when it wired, “HAVE LOAD IN BEFORE 6 P.M. SUN- 
DAY.” Complainant stated that he received this wire during the 
afternoon of June 27, after the greater part of the load had been 
purchased and arrangements had been made for moving the ship- 
ment so as to arrive in Boston early Monday morning in accord- 
ance with respondent’s initial instructions. It is our conclusion 
that there was no agreement on the part of complainant that 
delivery would be made by 6 p.m. on Sunday, June 29. Indeed, 
under the circumstances of this case, it would appear to have been 
virtually impossible to guarantee arrival by Sunday night. 


In view of our conclusion that respondent instructed complain- 
ant to use his judgment as to quality in purchasing the cucumbers 
and peppers, and that such instructions did not include a require- 
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ment that complainant purchase U.S. Fancy produce only, the 
inspection certificates at destination are for consideration only to 
the extent of assisting in determining whether respondent received 
produce of good merchantable quality. In a Federal inspection 
made of 100 bushels of the cucumbers on July 1, 1952, the stock 
was certified as failing to grade U. S. Fancy because of undersize 
in excess of tolerance. Apparently respondent was not concerned 
about the size of the cucumbers for in the wire of June 30, 1952, 
reference was made only to the cucumbers being “yellow soft ends 
poorly graded,” with no complaint as to undersize. It would seem 
from the Federal inspection that at least as to these 100 bushels, 
the quality and condition of the cucumbers met the specifications 
for U.S. Fancy grade. 


In its formal answer, respondent has also charged complainant 
with a failure to wire or telephone respondent the cost of the 
produce prior to shipment. Apart from supporting complainant’s 
position that his instructions did not call for the purchase of 
produce within specific price ranges, we find no merit to this 
allegation. 


Respondent’s failure to pay promptly to complainant the full 
invoice price for the truckload of cucumbers and peppers, plus 
brokerage, is in violation of section 2 of the act. The total purchase 
price of the produce, including brokerage, is $3,891.94. Respondent 
has remitted to complainant proceeds of sale amounting to 
$3,058.00, which leaves due and owing to complainant from re- 
spondent the sum of $833.94. Complainant should be awarded 
reparation in that amount, and the facts should be published. Com- 
plainant seeks to recover also the transportation charges. There 
is no evidence that complainant has paid the transportation 
charges, or that he is liable for them. The claim for transportation 
charges is, therefore, disallowed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $833.94, with inter- 
est thereon at the rate of 5 percent per annum from July 1, 1952, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 4359) 


C. H. ROBINSON, INC. v. ELBERT D. BALL. PACA Docket No. 6172. 
Dismissed August 16, 1955. 


Dismissal of Petition for Reconsideration—Petition for 
Reopening of Hearing 






































Where a previous order is fully supported by the evidence and the law 
applicable thereto, a petition for reconsideration is dismissed. Petition to 
reopen a hearing can be filed only prior to the issuance of the final order. 


Respondent pro se. 
Dismissed by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On June 17, 1955, an order was issued requiring respondent to pay 
complainant reparation in the amount of $191.05, plus interest. 
Upon the request of respondent, the Judicial Officer on June 29, 
1955, stayed the effective date of the order, and granted respon- 
dent an extension of time to July 15, 1955, within which to file a 
petition to rehear, reargue, and reconsider the order. On July 13, 
1955, pursuant to section 47.24(a) of the rules of practice, re- 
spondent filed said petition. In addition, respondent sent the De- 
partment a telegram dated July 20, 1955, requesting a reopening 
of the hearing under section 47.24(b) of the rules of practice. We 
consider this latter request improper since not only was the re- 
quest not filed within the proper time, but also, a petition to re- 
open the hearing under section 47.24(b) can be filed only prior to 
the issuance of the final order and a final order was issued in this 
proceeding on June 17, 1955. Respondent is properly before us 
under section 47.24(a) by reason of his petition of July 13, 1955. 
Respondent filed an amendment to said petition on August 2, 
1955. 


Respondent contends in his amended petition that the order of 
June 17, 1955, is in error in several respects, but it appears that | 
i 
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his petition consists chiefly of a restatement of the evidence re- 
ceived in the original proceeding, together with arguments which 
are essentially the same as made at that time. 

Upon a careful review of the record, we find that the matters 


discussed by respondent in his petition were thoroughly analyzed 
and considered at the time our previous order was issued. In our 
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opinion, the order issued on June 17, 1955, is fully supported by 
the evidence and the law applicable thereto. Accordingly, respon- 
dent’s petition is hereby dismissed without prior service upon 
complainant. 


The reparation awarded in the order of June 17, 1955, shall be 
paid within 30 days from the date of this order. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4360) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. NATIONAL PRODUCE 
DISTRIBUTORS, INc. PACA Docket No. 6210. Dismissed 
August 19, 1955. 


Dismissal of Petition for Reconsideration 


Where the previous order is supported by the evidence of record and by 
applicable principles of law, the petition for reconsideration is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for respondent. 


Dismissed by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on July 20, 1955, awarding reparation to 
complainant against respondent. A copy of the order was served 
by registered mail upon respondent on July 25, 1955. Within the 
time allowed for such purpose by the rules of practice, respondent 
filed a petition for reconsideration. 


The issues which respondent requests that we reconsider were 
discussed at length in our previous order. In our opinion the 
order of July 20, 1955 is supported by the evidence of record and 
by applicable principles of law. Accordingly, respondent’s petition 
is hereby dismissed without prior service thereof upon complain- 
ant. The reparation awarded in our previous order shall be paid 
within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4361) 


STEVE HUGGARD, INC. v. LAGRUA PRODUCE COMPANY. PACA 
Docket No. 6545. Decided August 29, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 14 A.D. 675, applicable here. 


Steve Huggard, Inc., of Commack, Long Island, New York, complainant, pro 
se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 7, 1955, and formal com- 
plaint was filed April 14, 1955. Complainant seeks an award of 
reparation in the amount of $726.85, which is alleged to be the 
balance of the purchase price of 1,525 sacks of potatoes sold and 
delivered to respondent in November 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on June 18, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 17, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


] 1. Complainant, Steve Huggard, Inc., is a corporation whose 
address is Commack, Long Island, New York. 


2. Respondent is an individual, John LaGrua, doing business 
as LaGrua Produce Company, whose address is 62 Harrison Street, 
New York, New York. At the time of the transaction involved 
herein, respondent was not licensed under the act but was subject 
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to license and upon payment of the annual fee and accrued arrear- 
age was subsequently issued a license. 


38. On November 9, 1954, contemplating shipment in foreign 
commerce, complainant contracted to sell to respondent 1,525 100- 
pound sacks of Long Island potatoes, U.S. No. 1, Size A, at $2.50 
per sack delivered at the Bull-Insular Line, Inc., Brooklyn, New 
York, for export to San Juan, Puerto Rico. 


0 4. Potatoes meeting the specifications of the foregoing contract 
were shipped by truck from loading points in Suffolk County, New 
York, to respondent at Brooklyn, New York. Respondent accepted 
the potatoes at Brooklyn for export and made no complaint with 
reference thereto. 


5. The purchase price of the 1,525 sacks of potatoes is 
$3,812.50, of which only $3,085.65, has been paid by respondent 
to complainant. 


6. Formal complaint was filed on April 14, 1955, which was 
within nine months after the cause of action accrued. 


= = © . 


; CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the 1,525 sacks of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $726.85, with interest and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $726.85, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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JOSEPH COLEMAN v. DE CHARLEROY PRODUCE SUPPLY. PACA Doc- 
ket No. 6542. Decided August 30, 1955. 


Failure to Pay Purchase Price of Onions—Default 
Headnotes in 14 A.D. 682, applicable here. ( : 


Mr. Michael A. Gurda, of Middletown, New York, for complainant. Mr. A, D. 
McColium, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 25, 1955, and formal com- 
plaint was filed May 23, 1955. Complainant seeks an award of 
reparation in the amount of $575, which is alleged to be the pur- 
chase price of 500 bags of onions sold and delivered to respondent 
in October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on June 14, 1955. On that 
same date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Coleman, whose ad- 
dress is Chester Road, Florida, New York. 


2. Respondent is an individual, Maurice De Charleroy, doing 
business as De Charleroy Produce Supply, whose address is Route 
59, Nanuet, New York. At the time of the transaction involved 
herein, respondent was not licensed under the act but was subject 
to license and upon payment of the annual fee and accrued arrear- 
age was subsequently issued a license. 
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38. On October 18, 1954, in the course of interstate commerce, 
complainant sold to respondent 500 bags of onions for the agreed 
price of $1.15 per bag. 

4. On October 18, 1954, onions meetings the specifications of 
the foregoing contract were loaded on respondent’s truck at Flor- 
ida, New York, and were transported to Columbia, South Carolina. 
Respondent made no complaint with respect to the onions. 

5. The purchase price of the 500 bags of onions is $575, no 
part of which has been paid by respondent to complainant. 

6. Formal complaint was filed on May 23, 1955, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 500 bags of onions is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $575, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $575, with interest thereon at the 
rate of 5 percent per annum from November 1, 1954, until paid. 

The facts and circumstances set forth herein shall be publshed. 

Copies hereof shall be served upon the parties. 


(No. 4363) 


GRANADA PACKING HOUSE v. BUSY BEE PRoDUCE. PACA Docket 
No. 6544. Decided August 30, 1955. 
Failure to Pay Purchase Price of Oranges—Default 


Headnotes in 14 A.D. 682, applicable here. 


Granada Packing House, of Fullerton, California, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 27, 1954, and formal com- 
plaint was filed March 21, 1955. Complainant seeks an award of 
reparation in the amount of $512.50, which is alleged to be the 
purchase price of 200 cartons of oranges sold and delivered to 
respondent in July 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 6, 1955. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on June 9, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank J. Belmont, doing 
business as Granada Packing House, whose address is 113 East 
Walnut Avenue, Fullerton, California. 


2. Respondent is an individual, Delores R. Gutierrez, doing 
business as Busy Bee Produce, whose address is 316 Produce Row, 
San Antonio, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about July 26, 1954, in the course of interstate com- 
merce complainant contracted to sell to respondent 200 cartons of 
fancy “Santa Anita” brand oranges, consisting of 150 cartons of 
sizes 150 to 252 at $2.75 per carton and 50 cartons of size 344 at 
$2.00 per carton, f.o.b. Fullerton, California. 


4. On or about July 28, 1954, oranges meeting the specifica- 
tions of the foregoing contract were shipped by truck from Ful- 
lerton, California, to respondent at San Antonio, Texas. On arrival 
of the oranges at San Antonio respondent accepted them and made 
no complaint with reference thereto. 
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5. The purchase price of the 200 cartons of oranges is $512.50, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on March 21, 1955, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 200 cartons of oranges is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $512.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $512.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4364) 


CRISAFULLI & BROWN PRODUCE v. TAYLOR PRODUCE & MELON CoM- 
PANY. PACA Docket No. 6547. Decided August 31, 1955. 
Failure to Pay Purchase Price of Watermelons—Default 
Headnotes in 14 A.D. 682, applicable here. 


Ellis and Sult and Richard G. Clemans, of Eloy, Arizona, for complainant. 
Mr, A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 14, 1955, and formal com- 





722 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 721 


plaint was filed April 11, 1955. Complainant seeks an award of 
reparation in the amount of $632.40, which is alleged to be the 
purchase price of a truckload of watermelons sold and delivered 
to respondent in June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on May 27, 1955. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on June 15, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after such service and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer thereto would consti- 
tute a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Crisafulli & Brown Produce, is a partnership 
composed of C. M. Crisafulli and Donald E. Brown, whose address 
is 734 West 2nd Place North, Mesa, Arizona. 


2. Respondent is an individual, Clifford R. Taylor, doing busi- 
ness as Taylor Produce & Melon Company, whose address is P. O. 
Box 507, Yuba City, California. At the time of the transaction 
involved herein respondent was licensed under the act. 


3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent on June 15, 1954, one truckload 
of No. 1 Peacock watermelons weighing 43,020 pounds at $30 per 
ton, less 2 percent, f.o.b. Eloy, Arizona. 


4. On June 17, 1954, watermelons meeting the specifications of 
the foregoing contract were shipped by truck from Eloy, Arizona, 
to respondent at Yuba City, California. Upon arrival at destination 
respondent accepted the watermelons and made no complaint with 
reference thereto. 


5. The purchase price of the truckload of watermelons is 
$632.40, no part of which has been paid by respondent to com- 
plainant. 


6. Informal complaint was filed on January 14, 1955, which 
was within nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of watermelons is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $632.40 with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $632.40, with interest thereon at 
the rate of 5 percent per annum from July 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4365) 


FRED G. HILVERT COMPANY, INC. v. CENTRAL WHOLESALE COM- 
PANY, INC. PACA Docket No. 6333. Decided August 31, 1955. 


Rejection of Commodity without Reasonable Cause— 
Terms of Contract—Implied Warranty of Merchant- 
ability—Suitable Shipping Condition—Resale—Damages 


Where respondent rejected lettuce purchased on an f.o.b. shipping point basis 
from complainant because of alleged undersize and lightweight but the 
memorandum of sale, to which no objection was made by either party, 
made no reference to grade, quality or weight, and respondent entered 
no evidence to show breach of the implied warranty of merchantability 
or the warranty of suitable shipping condition, held, having failed to 
prove that complainant breached the contract in any respect, respondent’s 
rejection of the lettuce was without reasonable cause and in violation 
of the act, and reparation should be awarded complainant in the amount 
of the contract price plus deficit incurred upon prompt resale at the best 
price obtainable. 


Resale 


It is not essential to the validity of a resale by the seller, following rejection 
by the buyer, that notice of an intention to resell the goods or of the 
time and place of the resale be given by the seller to the original buyer. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Joseph & Joseph, 
of Flint, Michigan, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U\S.C. 499a et seq.). 
Formal complaint was filed May 27, 1954. Complainant seeks to 
recover $967.33, the loss alleged to have been sustained by rea- 
son of respondent’s rejection of a carload of lettuce sold by com- 
plainant to respondent on or about November 24, 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 24, 1954. A copy of 
the complaint and a copy of the report of investigation were 
served upon respondent on August 27, 1954. 

Respondent filed an answer on September 20, 1954, alleging 
that complainant failed to comply with the terms of the con- 
tract and denying liability. 

Although the amount in controversy exceeds $500, neither 


party requested an oral hearing. Accordingly, the issues are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto, 
complainant filed an opening statement. Respondent filed an 
answering statement and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Company, Inc., is a corpo- 
ration whose address is Security Building, Phoenix, Arizona. 


2. Respondent, Central Wholesale Company, Inc., is a corpo- 
ration whose address is 1300 St. Johns Street, Flint, Michigan. 
At the time of the transaction involved herein respondent was 
licensed under the act. 


3. On or about November 24, 1953, in the course of inter- 
state commerce, complainant contracted to sell to respondent 
one carload of 640 cartons of Hilvert House brand lettuce, 2 dozen 
size, at the agreed price of $1.30 f.o.b. shipping point, Mobest, 
Arizona, plus 15 cents per carton vacuum cooling, making a total 
of $928.00. The contract was negotiated by a broker, S. B. Davis, 
Grand Rapids, Michigan, who prepared and sent to the parties a 
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memorandum of sale which set forth the foregoing terms agreed 
upon. 


4. On November 24, 1953, complainant shipped from Mobest, 
Arizona, car SFRD 126387, containing lettuce which met the terms 
of the contract. The car was received by respondent at its private 
siding at Flint, Michigan, on November 30, 1953. The Railway 
Perishable Inspection Agency inspected the carload of lettuce at 
2:30 p.m., November 30, 1953, and their inspection report reads 
in pertinent part as follows: 


“Commodity and condition: Lettuce: ‘Hilvert House’ 2 doz. 
Ariz. ‘Great Lakes type’. Irregular, few small for sizing. 
Firm, few fairly firm heads. Few heads poorly shaped or 
show broken or cracked ribs. 15 to 20% heads have moder- 
ate field type freezing injury on head leaves. Many heads 
show brown discolored or blistered outer leaves. Light trim. 
Fresh and crisp. Less than 1% slimy decay.” 


5. Respondent advised complainant through the broker on 
November 30, 1953, both by telephone and telegram, that it 
rejected the lettuce and refused to unload the same, because of 
undersize and light weight. On the same date complainant advised 


the broker by wire that it could see no justification for respon- 
dent to refuse to accept the lettuce, and it insisted that respondent 
take delivery and make payment in full. 


6. On December 1, 1953, the broker advised complainant by 
wire that respondent positively refused to accept the car on 
account of extreme undersize, light weight and other defects. On 
December 2, 1953, complainant through the broker advised re- 
spondent by wire that it was requesting Government inspection 
and was not accepting respondent’s unjustified rejection. A Fed- 
eral-State inspection was made of the carload of lettuce at Flint, 
Michigan, on December 3, 1953. The official inspection certificate 
issued in connection therewith reads in pertinent part as follows: 


“Size: Irregular sizing in cartons. 

“Quality: Clean, fairly well trimmed some of which are 
closely trimmed. Average approximately 71% of heads hard 
to firm, 13% fairly firm and free from defects which aver- 
age 3%, chiefly cut midribs. 

“Condition: Most heads fresh and crisp with wrapper leaves 
generally slightly discolored, turning brown (not affecting 
grade). From 1 to 5 heads per carton averaging approxi- 
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mately 13% show freezing injury, scattered throughout pack 
and load, with most crown leaves discolored, epidermis blis- 
tered and peeling. Heads are so located as to indicate freez- 
ing occurred before packing. No decay. 

“Grade: Now fails to grade U. S. No. 1 only account freez- 
ing injury. 

“Remarks: Inspection and certificate restricted to produce 
in 8 upper layers of load.” 


7. Following respondent’s rejection, complainant diverted the 
shipment to Heller Brothers, New York, New York, to resell. The 
lettuce was sold for gross proceeds of $812.50. The expenses for 
freight, cartage, inspection, and commission totaled $851.83, re- 
sulting in a deficit of $39.33. Complainant paid this deficit to 
Heller Brothers. There is due and owing to complainant from 
respondent the deficit paid of $39.33, plus the purchase price of 
$928.00, or a total of $967.33. 


8. Formal complaint was filed May 27, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There are two principal questions to be determined in this 
proceeding. First, what were the specifications of the contract, 
and second, did complainant deliver to respondent lettuce meet- 
ing these specifications. 

The contract was negotiated over the long distance telephone 
by John Shooks, of the brokerage firm S. B. Davis, between 
Stephen A. Martori, president of complainant, and S. J. Farah, 
president of respondent. Complainant’s opening statement in- 
cludes the affidavit of Martori who states that no grade was spe- 
cified in the conversation but he did represent the lettuce to be 
Hilvert House brand. He denies telling the broker at any time 
that the lettuce would grade U. S. No. 1 or better and denies that 
he gave any warranty as to weight, color, or leafyness. In re- 
spondent’s answer, which is signed and sworn to by 8. J. Farah, 
it is averred that the broker represented the lettuce would qualify 
or grade as U. S. No. 1 or better and the weight of the cartons 
would average 3714 pounds or over. 

The report of investigation includes a letter dated June 11, 
1954, addressed to Farah by John Shooks, which contains the 
following statement: 

“The shipper described this car as good honest two dozen 
carton pack not leafy (by that I mean not over 6-7 outer 
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wrapper leaves) good condition lettuce, to avoid any break- 
down in transit, with good color and weight. Good weight 
would mean an avg. of at least 39 to 40 pounds in the type 
carton shipped.” 


It does not appear from this letter whether the shipper’s pur- 
ported description of the lettuce was in turn given to Farah. 
Neither does it appear that the shipper described or represented 
the lettuce as U. S. No. 1 grade, or that Shooks informed Farah 
the lettuce so graded. The lettuce was not officially inspected 
at shipping point. On November 25, 1953, the broker prepared a 
Standard Memorandum of Sale which in trade practice is sup- 
posed to contain the exact provisions of the contract agreed upon 
by buyer and seller. This memorandum makes no reference to 
grade, quality, or weight. It does, however, specify the brand and 
two-dozen size. Copies of the memorandum were sent to both 
parties and no objection thereto was made by either party. On 
the basis of the evidence, it is concluded that the contract called 
for 640 crates of lettuce, Hilvert House brand, two-dozen size, 
without any specification as to grade or weight. 


The evidence establishes that the lettuce shipped by complain- 
ant conformed to the contract specifications as to the number of 
cartons, brand, and size. With respect to weight it is noted that 
the freight bill lists the weight for rate purposes as 3714 pounds 
per carton. Even if we assume that respondent had the contrac- 
tual right to expect a load of lettuce weighing an average of 371% 
pounds per carton at the time of shipment, the uncorroborated 
statement of Farah that the average weight of four cartons was 
3214 pounds at destination is not sufficient to establish a breach 
on the part of complainant. 


Although the contract did not specify any grade or quality of 
lettuce, by reason of the fact that the basis of sale was f.o.b. 
there was an implied warranty of merchantability and also a 
warranty of suitable shipping condition. Section 46.24(j) of the 
regulations defines the term “suitable shipping condition” to 
mean that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale. 
Respondent did not plead a breach of either warranty as justifi- 
cation for its rejection and offered no evidence to show that the 
lettuce was unmerchantable when shipped or that the deteriora- 
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tion on arrival was abnormal. Stephen Martori states in com- 
plainant’s statement in reply that on the basis of the RPIA 
inspection report and the federal inspection certificate dated 
December 3, 1953, it is his opinion that the lettuce was not abnor- 
mally deteriorated. It is concluded that respondent has failed to 
sustain the burden of proving that the lettuce was unmerchant- 
able when shipped or that the amount of deterioration on arrival 
at Flint, Michigan, was abnormal. 


Respondent’s final contention seems to be that complainant 
cannot recover damages because it failed to notify respondent in 
writing that complainant would resell the lettuce for respondent’s 
account and hold respondent liable for any loss sustained. On 
December 1, 1953, the broker wired complainant as follows: 


“ANSWERING CENTRAL WHOLESALE POSITIVELY 
REFUSES ACCEPT CAR LETTUCE ACCOUNT EX- 
TREME UNDERSIZE LIGHT WEIGHT OTHER DE- 
FECTS AS INDICATED PER PHONE RD 12637.” 


Complainant replied by wire on the next day as follows: 
“RD 12687 WE REQUESTING GOVERNMENT INSPEC- 
TION AND ARE NOT ACCEPTING YOUR UNJUSTIFI- 
ABLE REJECTION OF CAR” 


It is clear from these telegrams that respondent rejected the 
lettuce and complainant refused to acquiesce in respondent’s 
rejection. There is no further requirement that complainant 
notify respondent the produce would be resold for respondent’s 
account. The Uniform Sales Acts of both Arizona and Michigan 
(Arizona Code Sec. 52-565; Michigan Compiled Laws 1948 Sec. 
440.60) specifically provide that it is not essential to the validity 
of a resale by the seller, following rejection by the buyer, that 
notice of an intention to resell the goods or of the time and place 
of resale be given by the seller to the original buyer. 


Having failed to prove that complainant breached the contract 
in any respect, respondent’s rejection of the lettuce was without 
reasonable cause in violation of section 2 of the act. The evidence 
shows that complainant resold the lettuce promptly and for the 
best price obtainable. Respondent does not contend otherwise. 
Reparation should be awarded to complainant in the amount of 
$967.33, being the contract price of $928.00 and the deficit of 
$39.33 incurred in the resale, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $967.33, with interest 
thereon at the rate of 5 percent per annum from January 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4366) 


B & S PRODUCE COMPANY v. C. A. LANE TOMATO COMPANY. 
PACA Docket No. 6520. Dismissed August 5, 1955. Complain- 
ant pro se. Mr. Herman D. Rollins, of Charleston, West Vir- 
ginia, for respondent. Mr. John C. Chernauskas, Presiding 
Officer. Dismissed by Thomas J. Flavin, Judicial Officer. 


(No. 4367) 


D. L. PIAZZA COMPANY v. JACK CARL COMPANY, INC. PACA 
Docket No. 6381. Dismissed August 19, 1955. Complainant pro 
se. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. 
Frederick W. Woodley, Presiding Officer. Dismissed by Thomas 
J. Flavin, Judicial Officer. 





